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MONTANA FOURTH JUDICIAL DISTRICT COURT, MISSOULA COUNTY

STATE OF MONTANA, Cause No. DC 2014-509
Department No. 3
Plaintiff,
V8.
WILLIAM M, WINDSOR, OPINION AND ORDER --
. COUNTS L, I1, IV DISMISSED
. Defendant -

Defendant William Michael Windsor (Windsor”") was charged by the State of Montana
- (“State”) on October 3, 2014 with having committed five (5} violations of a temporary order of
protection issued on August 23, 2013 (*8/23/13 TOP™), alleging as follows:

1. Count I, on or about May 4, 2014 Windsor published an artlcle online “which
mentioned Sean Boushie three times.”

2. Count II, on or about July 4, 2014 Windsor published an article online “which
mentioned Sean Boushie once.”

3, | Count ITI, on or about October 2, 2014 Windsor failed to release control of a website to
Sean Boushie.'

1

The State has lodged a proposed Amended Information which expands the time
period in Count III to “between August 24, 2013 through October 2, 2014 (Doc.
#122).
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4, Count I'V, on or about December 30, 2013 Windsor “posted Sean Boushie’s name on
Twitter.”

5. Count V, on or about the 6® day of February, 2014 Windsor “emailed Claudia Denker-
. Eccles, Associate Counsel for the University of Montana,”

Windsor challenges the validity of the 8/23/13 TOP. Windsor also has motions pending to

dismiss each of these Counts I-V. (Docs. #99, 100, 102, 104, & 105). Those matters are addressed

_ below.

BACKGROUND

On August 23, 2013, Missoula Municipal Court Judge Sam Warren granted the temporary
order of protection at issue to Sean Boushie (and his wife) against William Windsor. Msla. Mun. Ct.
 Cause OP 293-00198. Mssrs. Windsor and Boushie had engaged in "cyber-blog" exchanges between
Montana and Georgia. Boushie sent Windsor's ex-wife a cease and desist léuer when Windsor's cyber-
harassment escalated.? This apparently triggered Windsor to travel from Georgia to Montana, carrying
a firearm, to confront Boushie at his place .of employment (University of Montana) as well as to taﬁnt
and intimidate Boushie's wife at their home address. An evidentiary hearing on the 8/23/13 TOP was
set for September 9, 2013, pursuant to §40-15-202, MCA. On August 27, 2013, Windsor appealed the
8/23/13 TOP to the Fourth Juaicial District Court, Missoula. Also, on August 27, 2013, Windsor filed
" amotion to continue the evidentiary hearing for September 9, 2013 because of his travel needs. He
also filed a motion for discovery, a motion for mental health examination of Sean Boushie, and a

request for jury trial.

Windsor's ex-wife apparently was the legally registered owner of the website,
lawlessamerica.com, while Windsor ran the website. Boushie claimed that
Windsor also cyber-harassed Boushie on Windsor's other websites,
www.seanboushie.com and www.lawlessamerica.org, as well as several facebook
accounts, billwindsorl, lawlessamerica, and lawlessamerica-montana.

OPINION AND ORDER - Page 2



District Court Judge Karen Townsend assumed jurisdiction of Windsor’s appeal, and on
September 11, 2013 denied his motions, set a briefing schedule and continued the 8/23/13 TOP “in full
force and effect until modified.” Missoula Fourth Judicial District Court Cause No. DV 13-969,

District Court Judge John Larson assumed jurisdiction September 12, 2013. On October 1,
2013 Judge Larson issued an order extending the briefing schedule aﬁd coﬁtinuing the 8/23/13 TOP in
effect. On October 16, 2013 Windsor filed a Petition for Extraordinary Writ and Motion to Stay in the
Montana Supreme Court. The Supreme Court denied Defendant’s Writ. On November 14, 2013 Judge
Larson issued an order affirming the 8/23/13 TOP and remanded the case to Municipal court for further
proceedings, stating: “The TOP shall remain in full force and e;fféct until modified, if at all, by that
Court.” After remand, Windsor filed several motions for discovery and a mental health examination
and a demand for jury trial in Municipal Court.

Concurrently, in the District Court, Windsor attempted to file a Motion to Reconsider which
Judge Larson denied on November 20, 2013, On November 25, 2013, Windsor entered a notice of
appeal in District Court and on December 14, 2013 Windsor filed a Notice of Appeal in the Montana
Supreme Court.

On June 10, 2014 the Montana Supreme Court affirmed Judge Larson's decision upholding the
8/23/13 TOP. Boushie v. Windsor, 2014 MT 153, 375 Mont. 301, 328 P. 3d 631. A remittitur was
filed on Juljr 11, 2014 and the case was returned to Municipal Court on July 14, 2014. On July 15,
2014 Municipal Judge Warren ordered an evidentiary hearing for July 30, 2014, which order included:
“The protection order issued on 8/23/2013, is still in full force and effect.” On July 28, however,
Pétitioner Sean Boushie, through his attorney, removed this matter back to the District Court. Fourth

Jud'l Dist. Ct. Cause No. DR 14-503. On September 23, 2014 the District Court set an evidentiary
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hearing date for December 8, 2014 ... *to defermine whether Boushie’s TOP against Windsor should
be made permanent.” This order contains no statement about continuing the 8/23/13 TOP in effect
until the hearing, however, §40-1 5-302(3) MCA addresses this issue:

(3) Ifatemporary order of protection or an order of protection issued by a court of

limited jurisdiction is appealed or removed to an appellate court, the order continues in

full force and effect unless modified by the appellate court.

A seriesr of continuances occurred. No evidentiary hearing was never held. On February 12,
2015 Petitioner Boushie requested the disr_nissal of the 8/23/13 TOP. Judge Larson ordered the
8/23/13 TOP dismissed on February 20, 2015.

A copy of the 8/23/13 TOP is attached.
DISCUSSION
| This Court ordered a four day jury trial on the above listed criminal charges to commence on

January 4, 2016 (January 4, 5, 6 & 8, 2016). Defendant Windsor has.continued to raise a challenge to
the validity of the 8/23/13 TOP in this Court since at least January 2015 (Doe, #7). Windsor’s
intermittent chirpings on this issue of validity overlook that the Montana Supreme Court has previously
discarded this issue as irrelevant,

Windsor’s appeal raises at least six issues with many subparts, mos‘é of which are

without merit. Rule 12(b)(b) of the Montana Rules of Appellate Procedure provides:

“Parties re encouraged to limit the number of issues to 4 or fewer.” From the issues

Windsor has presented for our review, we have distilled the relevant issues to two:

1. Did the District Court abuse its discretion in a.fﬁmﬁng the Municipal

Court TOP; denying Windsor’s numerous motions; and remanding to the
Municipal Court for further proceedings?
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2. Did the District Court err by permanenﬂy enjoining Windsor from
filing any new pleadings without prior District Court approval; and
requiring him to post a $50,000 bond if such a proceeding is-filed against
a judge or court employee? _

Boushie v. Windsor 12.

The Montana Supreme Court upheld the District Court’s affirmation of the 8/23/13 TOP as
well as the remand to the Mlmicipal Court. Y17. The Supreme Court also upheld the District Court’s
finding that Windsor is a vexatious litigant, however, struck the condition that Windsor post a $50,000
bond. 21. |

In an effort to place finality on this onéoing validity issue — pre-irial — the Court directed the
State and Windsor to file briefs. The State’s Brief RE: Validity of Temporary Ordér of Protection
_ (Doc. #133) and Windsor’s Response (Doc. #147. 1-) have been filed. The State asserts the 8/23/13
TOP retmained continuously in effect until it was dismissed in February 2015. Windsor counters that
§40-1-5 -202 MCA requires a hearing “within 20 days from the date the Court issues a temporary order
~ of protection . . . [unless continued for good cause].” Windsor maintains no “good cause” existed or
otherwise has been shown.

The State correctly points out that the plain language of §§40-15-202(1) and 40-15-302(3)
makes clear that a temporary order of protection remains in effect until'a hearing is held or until
modified by an appellate court. The Montana Supreme Court previously explained this principle to
Windsor when the Court recognized that “a district court has the authority to continue a TOP for an
appropriate time period.” Boushie v. Windsor, 2014 MT 153, Y10, 375 Mont. 301, 328 P.3d 631.

| 40-15-202. Ordér of protection -- hearing -- evidence. (1) A hearing must be
conducted within 20 days from the date that the court issues a temporary order of

protection. The hearing date may be continued at the request of either party for good

cause or by the court, If the hearing date is continued, the temporary order of protection
must remain in effect until the court conducts a hearing. At the hearing, the court shall
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determine whether good cause exists for the temporary order of protection to be
continued, amended, or made permanent,

40-15-302. Appeaj to District Court — 0.rder to remain in effect.

(3) If a temporary order of protection or an order of protection issued by a court

of limited jurisdiction is appealed or removed to an appellate court, the order comtinues

in full force and effect unless modified by the appellate court.

§40-15-302(3), MCA.

When interpreting a statute, the Court looks first to the plain meaning of its words. State v.
Asmundson 283 Mont. 141, 146, 940 P.2d 104 (1997), ;:iﬁng State v. Gould, 273 Mont. 207, 219, 902
P.2d 532, 540 (1995). When the language of a statute is plain, unambiguous, direct, and certain, the -
statute speaks for itself and there is no need to resort to extrinsic means of interpretation. Id. The
language in 40-15-202(1) and 40-15-302(3) is clear. When the 8/23/13 TOP was either appealed - ot
removed to a higher court, the terms of the 8/23/13 TOP continued in effect. |

‘Windsor’s absolutist 20-day and no "good cause" argument also overlooks that botH the
Municipal Court and the District Court were deprived by Windsor of jurisdiction to hold each of the
several evidentiary hearings that were set. Windsor’s actions of his serial filing of appeals caused the
evidentiary hearings to be vacated. By statute, however, the 8/2_3!713 TOP was concurrently and
lawfully continued in effect. §§40-15-202; 40-15-302, MCA. The one exception is Boushie’s filing of
a notice of rerr.loval (rather than an appeal) from Municipal Coutrt to the District Court in late July
2014. The law in Montana, however, is even when an opposing party such as Boushie files a timely
notice of removal “the order continues in full force and effect unless modified by the appé]late court.”

§40-15-302(3).
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Windsor cites the case of State v. Asmundson. In Asmwlidson, neither of the parties had filed an
appeal or a notice of removal. The lower court acted on its own without statutory authority to do‘so.
The statute, §40-4-121, MCA differs signiﬁcantly from 40-15-202 and 40-15-302. Moreover, since the
Asmundson decision, §40-4-1 2 1,MCA has been heavily amended. The 4mundson decision is
inapposite. Windsor then attempts to meld the separate concepts of appeal and removal. Or, at best,
Windsor attempts confusion when he contends: “Windsor’s Notice of Appeal did not include any
request to remove.” This contention is absurd and is rejecte_d offhand; it merits no more of the Court’s
time.

This Court easily concludes the 8/23/13 TOP was continually valid until it was dismissed in
Febru@ 2015. Having determined this issue as a matter‘of law, the State will be entitled to a jury
instruction so stating at trial.

Next, the Court addresses Windsor's motions to dismiss Counts [-V. Windsor is charged in
each of Counts I-V with violating a specific provision of the 8/23/13 TOP. Windsot's motions each
assert he has received the State's investigation informatidn and ¢compared it to the specific provision he
is alleged to have violated, Windsor contends he never engaged in any specifically prohibited conduct.
'I“he State generically counters that whether each of Windsor's charged activities constitutes a crime "is
a question of fact for the jury." The State asserts an absolute right "“to put on its proof and make its
arguments to the finder of fact.”

The Court disagrees with the State's position in this instance. The Court will have to address, at
émim'mum, these same issues at the close of the State's presentation of evidence. §46-16-403, MCA.
Moreover, the Court must oversee and settle the jury instructions which instrﬁct onthe applicable law,

§46-16-410, MCA. There will necessarily be at least five jury instructions, each of which will be
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tailored to the specific charge alleged in Counts I, IL, ITI, IV and V. The Court, therefore, undertakes a
preliminary review of that task here. |

CountI. Count ] alleges Windsor violated the 8/23/13 TOP on May 4, 2014 by posting "an
article on his website, www.lawlessamerica.com, authored by himself, which mentioned Sean 'Bous'hie
three times." Windsor admits in his Motion to Dismiss Charge 1 - Publishing (Doc. #104).

5. OnMay 4, 2014, an article was published on LawlessAmerica.com about Sean D.

Fleming of Madison Heights Michigan. The article reprinted a public legal filing in

which Sean D. Fleming used the name "Sean Boushie" three times. These were quotes

- of a defendant in a lawsuit. :

Accepting this admission as true, and assuming the State has su.fﬁcient evidence to show that
Windsor purposely or knowingly caused thisr publication, the Court must examine where the 8/23/13
TOP prohibits this conduct. The 8/23/13 TOP, on page 2, prohibits Windsor from "post Petitioners
name on Lu" [sic]. Certainl.y in the context of Boushie's affidavit submitted in support of Boushie's
request for the issuance of the 8/23/13 TOP, Boushie complains about Windsor's harassment on the
website lawlessamerica.com. Coupled with Windsor's harassing words via the internet were the
actions .of Windsor bringing a gun from Georgia to Montana, Windsor physically appearing at
Boushie's place of employment and Windsor appearing at Boushie's home, which justified the issuance
of the 8/23/13 ‘TOP. However, no words in the conditions written into the 8/23/13 TOP specify that
Windsor is prohibited from posting an article about Boushie on the website www.lawlessamerica.com.

After the 8/23/13 TOP issued, Windsor then left Montana and returned to Georgia . . . or South
Dakota . . . or Texas. Nowhere does the 8/23/13 TOP expressly prohibit Windsor, especially while in
Georgia, South Dakota or Texas, from posting the name of Sean Boushie on this internet website in a

reprint of a public legal filing. Importantly, nowhere does the 8/23/13 TOP explain the meaning of the

prohibition "post petitioner's name on L.u." Even the State's Response (Doc. #129) makes no attempt to
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explain what this alleged "L.u." prohibition means. The Court concludes, therefore, it will be
impossible to fashion a jury instruction to explain this vague and unintelligible prohibition. Count I
should be dismissed. |
Count II. Count II alleges Windsor violated the 8/23/13 TOP on July 4, 2014 by posting "an
article on his Websité, www.lawlessamerica.com, authored by himself, which mentioned Sean Boushie
once." Windsor's Motion - Dismiss Charge #2 - Publishing (Doc. #105) raises the same issues and
arguments he raised ;'elated to Count [ above.. The State's Response (Doc. #129) is the same. The
Court's analysis is the same. Count II should be dismissed.
Count 111, Count III alleges that on October 2, 2014 Defendant Windsor violated the 8/23/13
TOP by failing to "release[d] control of the website wwiv.seanboushie.com to Sean Boushie."
Windsor"s Motion to Dismiss Charge #3 - Website (Doc. #102) contends:
A) the 8/23/ 1 3 TOP orders him to release a website ti1at he does not own;
B) he was not ordered to release the website prior to a hearing;
8 this 8/23/13 TOP condition was vague;
D) he did not act (01; fail to act) knowingly or pu_rposelly;
E) the website does not violate stalking laws;
) the website -is éonstil:utionally protected and not stalking; and
G) the 8/23/13 -TOP violates his constitutionally protected due process right.
The State's Response (Doc. #128) counters that Windsor's contentions A-D listed above are
"question{s] of fact for a jury," that contention E overlooks that reasonable restrictions are permitted in
a temporary order of protection, and that the law behind Windsor's contention F places the burden on

Windsor, at trial, “to prove that his activity is constitutionally protected.”
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Neither party has adequately identified or briefed the salient issue(s). ‘The 8/23/13 TOP
requires Windsor to "Release [of] . . . www.seanboushie.com to petitioner” (sic). The Montana
Supreme Cour't has hel:i this is a reasonable condition, Boushie v. Windsor, 14, ["Finally, the
condition requiring Windsor to transfer SeanBoushie.com [sic] into Boushie's name and to refrain from
posting about Boushie on the site is also permissible within §40—15-201}92)0), MCA, under the
circumstances."]* '

This District Cou:t, however, expresses the concern that Winds.or (or the website's legal owner)- -
has or may have a property interest in this site (for which compensation may be due), that "release” of a
website involves considerations of retuminé it to the web host who may have registered the domain
name, that this "release the website" condition may have been inartfully considered, especially as it
does nothing to prevent Windsor's oﬂgoing misuse of the several other websites and facebook accounts
listed by Sean Boushie to which Windsor has ongoing access. Finally, Windsor appears to have the
defenées that this condition is overly broad since Boushie never sought this "release” in his application
for an order of protection, as well as that Boushie abandoned this condition when he asked for and was
granted dismissal of the 8/23/13 TOP. The Court therefore should reserve ruling on the dismissal of
Court ITT at this juncture.

' Contingent on the Court's determination at a later time of the legal viability of Count III, the
State's Moﬁ'on to File Amended Information (Doc. #122) include to the expanded time frames August

24, 2013 through October 2, 2014 alleged for Count 111, should be conditionally grantéd.

The Supreme Court apparently interpreted the "l.u." posting proh1b1t10n to mean
the website seanboushie.com.
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Count 1V. Count IV alleges Windsor violated the 8/23/13 TOP on December 30, 2013 when
he "posted Sean Boushie's name on Twitter,” Windsor's Motion to Dismiss Charge #4 - Tweet (Doc. -
#99) and the State’s Responsé (Doc. #127) raise and respond to the same arguments the Court has
previously addressed related to Counts Tand II. Count I'V should be dismissed.

Count V. CountV alleges Windsor violated the 8/23/13 TOP on February 6; 2014 when he
"emailed Claudia Denker-Eccles, Associate Counsel for the University of Montana." Windsor's
Motion to Dismiss Charge #5 - Email (Doc. #100) raises the defense that the 8/23/13 TOP contains no
prohibition from emailing documents to an attorney at the University of Montana about a matter in
litigation. The State's Response (Doc. #126) points out that the 8/23/13 TOP contains a blanket
prohibition against Windsor having any form of contact, directly or indirectly, with "U of M Staff."
The State says a factual dispute exists whether the legal documents Windsor admits he sent were
required to be sent as part of discovery in a separate litigation or were unrelated documents for a
lawsuit "in Texas where the University [of Montana) is not a party." Frankly, the Court is having
trouble connecting the allegations in Count V to anything related to protecting Sean Boushie.
Moreover, the blanket reference to "U of M Staff” appears overly broad. The Court, should reserve
ruling on the dismiss.al of Count V.

The two remaining charges in Counts III and V are misdemeanors. A jury of six (6) persons

should be empaneled. §46-17-201, MCA.

"Twitter" is an online social networking service.
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ORDER

NOW THEREFORE, IT IS ORDERED
. The 8/23/13 TOP has been and was continuously in effect until it was dismissed on

February 20, 2015,

2, Defendant Windsor's motions to dismiss Counts I, Il and TV are granted. Counts I, II
and IV are DISMISSED.

3. The Court RESERVES ruling on the motions to dismiss Count III and-Count V. -

4, The State's Motion to Filé Amended Information (Doc. #122) related to Count I1I is
conditionally GRANTED.

5. The-Clerk of the District Court is directed to draw sufficient prospective j-urors to be
able to empanel six (6) jurors at trial. |

1'
DATED this J)_day of October, 2015,
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TEMPORARY ORDER OF FPROTECTION AND URDER SETTING HEARING

on__ 0910 , 201\, the Court considered the Petitioner's request for a Temporary Order of
Protection. :

THE COURT FINDS from the petition that the Petitioner is in danger of harm. The court issues the following
order immediately, under Moat. Code Ann. § 40-15-201 (2009), and without noﬂee to tlle Respondent:

IT15 ORDERED that the Respondent is restrained s follows: '

e

1. dkspondmt mustnotthremn 1o commit or commit acts ofvm]ance agnmst Petmom:r and the following

" Protected Persans: -\"//t/ru_/%t Z /?or(SA/

2, Mespondem shall not harass, amoy, disturb the peace of, ‘telephonc, email, contact, or otherwise

"Wmm‘mmdmﬂyormdnemy ZPmﬁonerandthcfoﬂowmng
S .wwf‘(__ Lok U 7 SALY

- (l)" the .!'amé peopfe are l'i;rea' iu #1 write "see #p’) (?ooosJ

(1’0001}

1

L LT s .

3 E]Thqlo;auon ot‘my current residence is mnﬁd:nﬂal (Do not write your address below,)

4, lﬂlﬂvﬁpondant must stayi (500-fest o othér suitible distance " feet (not to exceed 1500 feel) away
ﬁoml’e&hmmsrﬁldmceat: . S 70 é’d"ﬂﬂ/{/lf v /.7/1 Vﬂ
5, mespomlmt ot smy@{ t or other su:tab}e HJstanw i L fem from Petlﬂoner and the

R fouowmghomdpersons L‘/I/MJZ 7%. Z _/Z’Vﬁ

%mpondent_ must szyéw‘;l or ether suitable distance _ _ feet away from Petitioner’s place of
. A ‘

employment at; ; LS, ](..:‘ “dc /4"7\%7"'&'/ —

: Paie 1

e . R - . Temporary Order. of Protection
: oo ' end Order Setfing Hearing

&




= - - i

10
11
2
13
14
13
i6

17

18 |y

12
20

2

23

1"‘5 o

7. 3 Respondent must stay 1500 feet or other sultable distance feet away from Petitioner’s and/or
Petitioner's child(ren)’s schoal(s) at:

B. UIRespondent must stay 1500 fiet or other suitable distance feet away from amy of the following
addresses frequented by Petitioner mdfor ather Protected Person:
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9. U]Respondent shall not teke the following child(ren) from Missoula County:
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The Sheriffis hereby directed to serve, without cost to the Petitioner, & copy of this Temporary Order of
Protection, together with a copy of the Petitioner’s petitlon, upon the Respondent and to file a retum of service
with the Clerk of this Coust. Upon receipt of proof of service of this Order, the Clerk is beveby directed to mail or
othorwise promptly deliver a copy of this Order, together with a copy of the proof of service, to the following law
exforcement agencies: MISSOULA COUNTY SHERIFF'S OFFICE (Warrants), '

ISSUED this X3 day of ﬂu@usf' ,201 3 , at the bour of [z 4574 m.

SHERIFF'S RETURN.

»

I served this Temporary Order of Protection on the Respondent by delivering 2 copy to him/herat _5___
o’clock __,m, on (date) _ ' » 201__ at {location) -

" DATED this __

day of

fa

L) PNt R

Pege 4
i Temporary Order of Protection
-~ and Order Setting Hearing




