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In the Matter of In re GRAND JURY
APPLICATION.

No. 85 Civ. 2235 (VLB).

United States District Court,
S.D. New York.

April 25, 1985.

Plaintiffs brought suit seeking a writ
of mandamus to compel United States At-
torney to present facts concerning alleged
criminal wrongdoing of certain named de-
fendants to grand jury or for court to
request grand jury to hear testimony by
their attorney concerning alleged wrongdo-
ing. The District Court, Vincent L. Broder-
ick, J., held that plaintiffs were entitled to
writ of mandamus to compel United States
Attorney to present facts concerning al-
leged criminal wrongdoing to grand jury,
considering that statute gave plaintiffs
clear right to relief sought, that United
States Attorney had duty to do the act in

appropriateness of transferring a case to an ap-
propriate venue, not to the initial determination
whether venue is appropriate, and that they are
therefore inapposite.

37. See Defendant's Brief at 3-8.

38. Pendent venue also appears to be inappropri-
ate with respect to the FTCA claim. See Reuber
v. United States, 750 F.2d 1039, 1048 (D.C.Cir.
1984) (FTCA creates strong negative presump-
tion against finding pendent venue where not
permitted under 28 U.S.C. § 1402(b) ); see also

Ronttio crimra ot 102 n 0D (Mirratinmmce v
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question, and that no other adequate reme-
dy was available.

Writ granted.

1. Federal Civil Procedure =103.5

When determining whether a plaintiff
has standing, district court need only exam-
ine complaint to see if plaintiff has alleged
that he has suffered a cognizable injury.

2. Mandamus €=23(1)

Litigants in pending ecivil suit had
standing to seek writ of mandamus to com-
pel the United States Attorney to present
facts concerning alleged criminal wrongdo-
ing of certain named defendants to grand
jury, as 18 U.S.C.A. § 3332(a) providing
that any attorney appearing on behalf of
the United States before grand jury who
receives information concerning alleged of-
fense from any other person shall, if re-
quested by such other person, inform
grand jury of such alleged offense created
a duty on part of United States Attorney
that ran to the litigants.

3. Grand Jury ¢=36.8

By enacting 18 U.S.C.A. § 3332(a) pro-
viding that an attorney appearing on behalf
of the United States for presentation of
evidence before grand jury who receives
information concerning an alleged offense
from any other person shall, if requested
by such other person, inform grand jury of
such alleged offense, identity of such other
person, and attorney’s action or recommen-
dation, Congress intended to remove prose-
cutor’s discretion in deciding whether to
present information to grand jury; he re-
tains discretion with respect to how he acts
and what he recommends concerning that
information.

4. Grand Jury ¢=36.8

Grand jury statute [18 U.S.CA.
§ 3332(a)] providing that an attorney ap-
pearing on behalf of the United States re-
ceiving information concerning an alleged
offense from any other person shall, if

requested by such other person, inform
grand jury of such alleged offense creates
a right in every person to have information
known by them concerning organized erime
to be presented to grand jury.

5. Mandamus <=1

In order to grant a request for manda-
mus, a court must find: a clear right in
plaintiff to relief sought; a plainly defined
and peremptory duty on part of defendant
to do the act in question; and no other
adequate remedy available.

6. Mandamus ¢=61

Plaintiffs were entitled to writ of man-
damus to compel United States Attorney to
present facts concerning alleged criminal
wrongdoing of certain named defendants to
grand jury, considering that grand jury
statute [18 U.S.C.A. § 3332(a)] gave plain-
tiffs a clear right to relief sought, that
United States Attorney had duty to do the
act in question, and that no other adequate
remedy was available.

Neal Schwarzfeld, Schwarzfeld, Ganfer
& Shore, New York City, for Bandler &
Kass, Robert Sylvor and William J. Wer-
ner.

Russell, Piceoli, Phoenix, Ariz., Herbert
C. Ross, Jr., Rogers Hoge & Hills, New
York City, for plaintiffs.

Susan Harkins, Asst. U.S. Atty., New
York City, for U.S. Atty.

MEMORANDUM ORDER

VINCENT L. BRODERICK, District
Judge.

Plaintiffs, in their complaint and now by
motion, seek either a writ of mandamus to
compel the United States Attorney to
present the ‘facts’” concerning alleged
criminal wrongdoing of certain named de-
fendants to the grand jury or for me to
request the grand jury to hear testimony
by plaintiff’s attorney, Mr. Piceoli, concern-
ing that wrongdoing.! They base their
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gomplaint and motion on 18 U.S.C.

§-3832(a), which states:

" 1t shall be the duty of each such grand
jury impaneled within any judicial district
fspecial grand juries impanelled pursuant
to 18 U.S.C. § 3331] to inquire into of-
fenses against the criminal laws of the
United States alleged to have been com-
mitted within that district. Such alleged
offenses may be brought to the attention
of the grand jury by the court or by any
attorney appearing on behalf of the Unit-
ed States for the presentation of evi-
dence. Any such attorney receiving in-
formation concerning such an alleged of-
fense from any other person shall, if
requested by such other person, inform
the grand jury of such alleged offense,
the identity of such other person, and
such attorney’s action or recommenda-
tion.

At the outset, I would point out that
plaintiffs do not seek to compel the U.S.
Attorney to prosecute the named defend-
ants. Rather, they seek to have either the
ecourt or the United States Attorney
present certain information to the grand
jury. This distinction is ecritical because
dhmost the entirety of the opposition to
plaintiffs’ motion is based on the mischar-
deterization by the U.S. Attorney and the
other defendants of plaintiffs’ motion as
one seeking to compel the U.S. Attorney to
initiate proceedings against the other de-
fendants.

Thus the U.S. Attorney argues that
plaintiffs lack standing to bring this suit
beeause “a private litigant lacks a suffi-
Ciepﬂy distinct interest in a criminal prose-
tution to compel its initiation.” Govt.
Memo at 7, citing Linde R.S. v. Richard
D, 410 US. 614, 619, 93 S.Ct. 1146, 1149,

authorizing such relief but rely instead on the
fourt’s “inherent” power. The only statutes
d‘?aling with the appointment of special prose-
Cutors by the court (now called “independent
Sounsel”) all relate to the Ethics in Government
Act,. 28 US.C. § 591 et seq., which is not rele-

vant e .t .

35 L.Ed.2d 536 (1973); see Leeke v. Tim-
merman, 454 U.S. 83, 86-87, 102 S.Ct. 69,
70-71, 70 L.Ed.2d 65 (1981); Heckler ».
Chaney, — U.S. —, 105 S.Ct. 1649, 84
L.Ed.2d 714 (1985) and other cases. He
argues that because presenting the infor-
mation to the grand jury might not lead to
an indictment, or conviction, or ultimately
to an award in the plaintiffs’ pending civil
action, plaintiffs’ interest is too attenuated
from the relief sought to justify allowing
them to bring the instant action.

[1,2] “Congress may enact statutes
creating legal rights, the invasion of which
creates standing, even though no injury
would exist without the statute.” Linda
R.S. v. Richard D., 410 U.S. 614, 617 n. 3,
93 S.Ct. 1146, 1148 n. 3, 85 L.Ed.2d 536
(1973). See Warth v. Seldin, 422 U.S. 490,
500, 95 S.Ct. 2197, 2206, 45 L.Ed.2d 343
(1975); Trafficante v. Metropolitan Life
Ins. Co., 409 U.S. 205, 212, 93 S.Ct. 364,
368, 34 L.Ed.2d 415 (1972) (White, J., con-
curring); Hardin v. Kentucky Utilities
Co., 390 US. 1, 6, 88 S.Ct. 651, 654, 19
L.Ed.2d 787 (1968). When determining
whether a plaintiff has standing, I need
only examine the complaint to see if the
plaintiff has alleged that he has suffered a
cognizable injury. Nash v. Califano, 613
F.2d 10, 14 (2d Cir.1980). 18 U.S.C.
§ 3332(a) creates a duty on the part of the
United States Attorney that runs to the
plaintiffs, and the breach of that duty gives
the plaintiffs standing to seek its enforce-
ment.2

The defendants contend that “the deci-
sion to prosecute is the exclusive preroga-
tive of the Executive Branch.” Govt.Memo
at 10, citing United States v. Nizon, 418
U.S. 683, 94 S.Ct. 3090, 41 L.Ed.2d 1039
(1974); Nathan v». Smith, 737 F.2d 1069

F.Supp. 1465 (E.D.N.Y.1984). See also Fed.R.
Crim.P. 42(b).

2. Plaintiffs also argue that the Sedima require-
ment of a prior conviction gives themn a direct
financial interest in seeking prosecution and
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(D.C.Cir.1984); Inmates of Attica Correc-
tion Facility v. Rockefeller, 417 F.2d 375
(2d Cir.1973); Powell v. Katzenbach, 359
F.2d 234 (D.C.Cir.1965), cert. denied, 384
U.S. 906, 86 S.Ct. 1341, 16 L.Ed.2d 359
(1966), and other cases. They characterize
plaintiffs’ complaint and motion as at-
tempts to compel the U.S. Attorney to pros-
ecute the other named defendants, and,
relying on the above cited cases, argue that
courts have uniformly denied such relief.
But no case cited has considered the re-
quirements imposed by 18 U.S.C. § 3332(a).
The only opinion I have found that even
indirectly deals with the issue presented in
this case is Judge Bork’s concurring opin-
ion in Nathan v». Smith, 737 F.2d 1069
(D.C.Cir.1984).

In Nathan, the issue was prosecutorial
discretion under the Ethics in Government
Act, 28 U.S.C. §§ 591 et seq. Section
591(a) provided ? in relevant part:

The Attorney General shall conduct an

investigation pursuant to the provisions

of this chapter whenever the Attorney

General receives specific information

that any of the persons described in sub-

section (b) of this section has committed

a violation of any Federal criminal law

other than a violation constituting a pet-

ty offense.

Judge Bork stated:

It may be thought that neither the
relief granted by the district court nor
that sought by the plaintiffs falls within
the principle of Executive control of deci-
sions to prosecute. The district court
ordered the Attorney General to initiate
a preliminary investigation; the plain-
tiffs seek to compel an application for
the appointment of an independent coun-
sel. The distinction between these reme-
dies and the [prosecutorial discretion]
principle discussed above has no signifi-
cance, however. The only purpose of the

3. Section 591(a) was amended in 1983 by Pub.L.
97409 § 4(a)(1), which substituted “informa-
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preliminary investigation under the Eth.
ies Act is to enable a report to the special
division of this court about the need or
the lack of a need for the appointment of
independent counsel. The preliminary in-
vestigation is thus the first stage of the
prosecutorial process and the district
court has undertaken to control that
stage.

Plaintiffs would have the district court
control the next stage as well ordering
the Attorney General to apply to the
special division of this court for the ap-
pointment of an independent counsel. It
is no answer to say that the courts, un-
der either form of relief, would not con-
trol the final prosecutorial decision since
that would be made by the independent
counsel. There are at least two flaws in
that reasoning. The first is that the
principle of Executive control extends to
all phases of the prosecutorial process.
Thus, were this a case about an ordi-
nary prosecution under a federal crim-
inal statute, a plaintiff could not es-
cape the principle discussed by de-
manding only an order that the Attor-
ney General present facts to a grand
Jury but leaving the decision whether to
sign any indictment to him. Second, if
private plaintiffs have the legal ability to
require an investigation of criminal
charges, it is difficult to understand by
what principle they could be denied a
cause of action to compel the indepen-
dent counsel to prosecute if that counsel
had sufficient evidence to do so under
the policies of the Department of Justice,
which the Act requires him to follow. 28
US.C. § 594(f) (1982). If the execution
of the laws is lodged by the Constitution
in the President, that execution may not
be divided up into segments, some of
which courts may control and some of
which the President’s delegate may con-

seems apparent that the amendment to Section
591(a) was designed to make it clear that the
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trol. It is all the law enforcement power
and it all belongs to the Executive. It
may be that answers can be given that
avoid or modify these traditional views.
No such answers have been offered in
this case, however.

737 F.2d at 1079 (emphasis added).

Contrary to what Judge Bork stated,
Congress has divided the execution of the
law into segments, with the presentation of
information to the grand jury concerning
racketeering violations being an area
where the prosecutor’s discretion was ex-
plicitly removed. Judge Bork himself rec-
ognized that judicial opinion was not unani-
mous on this question. The portion of his
conewrrence emphasized above is a criti-
cism of the decision of the Fifth Circuit
Court of Appeals in United States v. Coz,
342 F.2d 167 (5th Cir.1965). In Cox a 4-3
majority held that a United States Attorney
could not be compelled to sign an indict-
ment returned by the grand jury, and that
without his signature the indictment would
have no legal effect. 342 F.2d at 172. A
different 4-3 majority held, however, that
the United States Attorney could be re-
quired to assist the grand jury by drafting
an indictment in accordance with their
wishes, even if he had no intention of sign-
ing it if it were voted a true bill. 342 F.2d
at 181. Accord, Report and Recommen-
dation of June 5, 1972 Grand Jury, 370
F.Supp. 1219 (D.D.C.1974).

In other contexts, courts have acknowl-
edged that prosecutorial discretion is not
absolute. In Powell v. Katzenbach, 359
F.2d 234, 235 (D.C.Cir.1965), cert. denied,
384 U.S. 906, 86 S.Ct. 1341, 16 L.Ed.2d 359
(1966), the court stated: “[wle will assume,
without deciding, that where Congress has
withdrawn all discretion from the prosecu-
tor by special legislation, a court might be
empowered to force prosecutions in some
circumstances.” This term in Wayle v.
United States, — U.S. ——, 105 S.Ct.
1524, 84 L.Ed.2d 547 (1985), the Supreme
Court stated that prosecutorial discretion is
not “‘unfettered.’ Selectivity in the en-

—, 105 S.Ct. at 1531 (quoting United
States v. Batchelder, 442 U.S. 114, 125, 99
S.Ct. 2198, 2205, 60 L.Ed.2d 755 (1979)).

Also this term, in Heckler v. Chaney, —
U.S. —, 105 S.Ct. 1649, 84 L.Ed.2d 714
(1985), the Supreme Court equated an
agency’s refusal to take requested enforce-
ment action with a prosecutor’s decision
not to prosecute. After reviewing the
numerous reasons why judicial review of
such decisions was unsuitable the court
went on to say:

Thus, in establishing this presumption
[of the unreviewability of agency action]
in the APA, Congress did not set agen-
cies free to disregard legislative direction
in the statutory scheme that the agency
administers. Congress may limit an
agency’'s exercise of enforcement power
if it wishes, either by setting substantive
priorities, or by otherwise circumsecribing
an agency’s power to discriminate among
issues or cases it will pursue.

— U.S. at ——, 105 S.Ct. at 1657.

Plaintiffs argue that the language of
§ 3332(a) is clear and unambiguous: “Any
such attorney receiving information con-
cerning such an alleged offense from any
other person shall, if requested by such
other person, inform the grand jury of such
alleged offense, the identity of such other
person, and such attorney’s action or rec-
ommendation.” They contend that the
duty to present the information is mandato-
ry. Defendants contend that use of such
mandatory language is common through-
out the criminal provisions of the United
States Code and has often been held to
permit the exercise of prosecutorial disere-
tion. See Heckler v. Chaney, — U.S. at
—, 105 8.Ct. at 1657; Inmates of Attica
Correctional Facility v. Rockefeller, 471
F.2d 375, 381 (2d Cir.1973) (“The mandato-
ry nature of the word ‘required’ as it ap-
pears in [42 U.S.C.] § 1987 is insufficient to
evince a broad Congressional purpose to
bar the exercise of executive discretion in
the prosecution of federal civil rights
crimes.”). The resolution of this issue lies
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The forerunner of 18 U.S.C. § 3332(a)
was introduced to the Senate on January
16, 1969 as part of Title I of the Organized
Crime Control Act, S.30. The purpose of
the Act was to eradicate organized crime.
To accomplish this aim S.30 was designed
to strengthen and vitalize the various legal
tools available to the government in the
evidence gathering process. Title I of the
Act contained proposed amendments to 18
US.C. § 3321 ef seq. concerning grand ju-
ries. The purpose of these amendments
was to “strengthen” the “broad powers of
inquiry” of grand juries.* Statement of
Sen. McClellan, Hearings before the Sub-
committee on Criminal Laws and Proce-
dures of the Committee on the Judiciary,
United States Senate, 91st Cong. at 503
(1969) (hereinafter “Senate Hearings”). As
Senator McClellan, one of the bill's co-spon-
sors, explained:

The jury would not be limited by the
charge of the court but would have the
right to pursue any violation of the erimi-
nal law within its jurisdiction. Citizens
would be accorded the right to contact
the jury, through the foreman, regarding
any alleged criminal act.

Id.

Section 103(a) of the proposed Act con-
tained the antecedent of 18 U.S.C.
§ 8332(a). It provided in pertinent part:

Section 3324, title 18, United States Code

is amended as follows:

§ 3324. Powers and duties

* » » * * *

(b) It shall be the duty of each grand
jury impaneled within any judicial district
to inquire into each offense against the
criminal laws of the United States al-
leged to have been committed within that
district which is brought to the attention
of the grand jury by the court or by any
person.

4. In its final form the Act did not simply amend

the United States Code provisions concerning
grand juries but created new sections reauiring

1ofl
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(¢) No person shall be deprived of op-
portunity to communicate to the foreman
of a grand jury any information concern-
ing any such alleged offense or instance
of misconduct.

Senate Hearings at 7.

As Senator McClellan explained during
the Hearings before Subcommittee No. 5 of
the Committee on the Judiciary of the
House of Representatives, Ninety-First
Congress, Second Session on S.30 (herein-
after “House Hearings”) (1969), Title I of
S.30 “guaranteed a measure of independ-
ence” to the special grand juries it autho-
rized House Hearings at 82. When
pressed by the chairman of the House com-
mittee on the “need for granting special
grand juries almost complete autonomy
from the Federal district court and the U.S.
Attorney,” Senator MecClellan stated:
“Congress has ample grounds for deter-
mining that a need exists for creation of
special Federal grand juries with substan-
tial independence of the prosecutor and
court.” House Hearings at 118.

Although not the most controversial as-
pect of the Act, much comment both pro
and con was elicited during the House and
Senate hearings concerning the provisions
of the bill concerning grand juries. The
chairman of the House Committee on the
Judiciary stated, “[w]ith reference to Title
I[,] ... we have opposition expressed from
the Judicial Conference of the United
States[,].... the New York County Law-
yers Association[,] ... the Association of
the Bar of the City of New York][,].... the
National Association of Counties—United
States Conference of Mayors and the
American Civil Liberties Union oppose Title
I.” House Hearings at 177-78.

Title I had powerful supporters as well.
In 2 memorandum submitted to the Senate
committee by then Attorney General John
Mitchell, the Justice Department voiced its
support of Title I:

devoted to investigating organized crime. They
had all the powers of regular grand juries plus
the exnlicit authorization to issue rennrte can-
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Proposed section 3324(b) provides that of the United States. This provision

1ofl

“It shall be the duty of each grand jury
impaneled within any judicial district to
inquire into each offense against the
criminal laws of the United States al-
leged to have been committed within the
district which is brought to the attention
of the grand jury by the court or by any
person.” This provision is a statutory
recognition of existing case law holding
that the inquisitorial powers of a grand
jury are virtually unlimited and that the
grand jury can initiate a case on its own
and investigate any alleged violation of
Federal law within its jurisdiction. See
Hale v. Henkel, 201 U.S. 43 [26 S.Ct. 370,
50 L.Ed. 652] (1906); Blair v. United
States, 250 U.S. 273 [39 S.Ct. 468, 63
LEd. 979] (1919); United States v.
Hartke-Hanlks Newspapers, 254 F.2d 366
(C.A.5), cert. denied, 357 U.S. 938 [78
S.Ct. 1385, 2 L.Ed.2d 1551] (1958); In Re
Grand Jury Investigation (General Mo-
tors Corp.) 32 F.R.D. 175 (S.D.N.Y)),
appeal dismissed, 318 F.2d 533 (C.A.2),
cert. denied, 875 U.S. 802 [84 S.Ct. 25, 11
L.Ed.2d 87] (1963); United States v.
Smyth, 104 F.Supp. 283 (N.D.Calif.1952);
United States v. Gray, [sic*] 187
F.Supp. 436 (D.C.D.C.1964). Conse-
quently, we can see no objection to this
proposal.

Section 3324(c) provides that no person
shall be deprived of opportunity to com-
municate to the foreman of a grand jury
any information concerning any offense
against the criminal laws of the United
States alleged to have been committed
within the district. Section 1504 of title
18, United States Code, presently makes
it an offense for anyone to attempt to
influence the action or decision of any
grand or petit juror upon any matter
pending before it by a written communi-
cation. This provision is apparently in-
tended to make it clear that no violation
of this section is committed by a person
who merely communicates to the fore-
man of a grand jury any information
reoarding anv offenses acainst the laws

could well encourage wider public partic-

ipation in the fight against organized

crime and we, therefore, support it.
Senate Hearings at 366-67.

In response to the many criticisms, the
provisions of the proposed Act regarding
grand juries were amended. During the
House Hearings, Edward L. Wright
presented the views of the American Bar
Association, which were essentially embod-
ied in the Act in its final form.

The American Bar Association recom-
mends that the proposed right of a pri-
vate person be modified to require that
information possessed by such person be
channelled through the appropriate pros-
ecutor, and further, that the prosecutor
be required in all cases to communicate
his action or recommendation thereon to
the special grand jury.

In suggesting this amendment, we are
mindful of and are fully in accord with
the well-established tradition of citizen
complaints. We know that criminal jus-
tice should and must be everyone’s con-
cern, and we favor doing everything
proper to encourage greater cooperation
by citizens in the war against organized
crime. On the other hand, we are equal-
ly cognizant that the proper role of the
professional prosecutor in the United
States has been steadily emerging. It is
our belief that the prosecutor should
properly be vested with the responsibility
of professionally screening allegations of
criminal misconduct. At the same time,
we recommend that there be built into
the process a safeguard that will require
the prosecutor to give an accounting of
his screening.

House Hearings at 541 (emphasis in origi-
nal).

Analysis of the language of the Act as it
was finally enacted indicates that Congress
intended the United States Attorney to be
the channel through which ordinary eiti-
zens conveyed information about organized
crime to the grand jury. To argue, as the
government does (and as Judge Bork did in
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Nathan, supra), that the prosecutor has
total discretion in deciding what informa-
tion to present to the grand jury flies in the
face of the Act’s legislative history. The
section analysis section of the official legis-
lative history of the bill as it was finally
passed contains the following language:
Section 3332(a) makes it the duty of a
special grand jury impaneled within any
judicial district to inquire into Federal
offenses alleged to have been committed
within the district. As amended by the
committee, alleged offenses may be
brought to the attention of the special
grand jury by the court or by any attor-
ney appearing on behalf of the United
States for the presentation of evidence.
Any such attorney who receives informa-
tion of an alleged offense from any per-
son must, if requested by the person,
inform the grand jury of the alleged of-
fense, the identity of the person who
conveyed the information, and his own
action or recommendation.
2 U.S.Code Cong. & Adm.News, House Re-
port No. 91-1549, 91st Cong.2d Sess. (1970)
4007 at 4015.

[3]1 Thus both the language of 18 U.S.C.
§ 3332(a) and its legislative history indicate
that Congress intended to remove the pros-
ecutor’s discretion in deciding whether to
present information to the grand jury. He
retains discretion with respect to how he
acts and what he recommends concerning
that information.

[4] 18 U.S.C. § 3332(a) creates a right
in every person to have information known
by them concerning organized crime to be
presented to the grand jury. It provides
two ways for this to occur—either the
court may bring it to the grand jury’s
attention or a United States attorney can.
Plaintiffs have requested one or the other
form of relief, in the alternative.

[5]1 In order to grant a request for man-
damus a court must find: “(1) a clear right

Lema .

http://www supremelaw .org/decs/in.re.gj.application/6 1 7fsupp206.git

617 FEDERAL SUPPLEMENT

dy available.” Lovallo v. Froehlke, 468
F.2d 340, 343 (2d Cir.1972), cert. denied,
411 U.S. 918, 93 S.Ct. 1555, 36 L.Ed.2d 310
(1973).

[6]1 Plaintiffs have urged me to request
the grand jury to hear their evidence
against the defendants. Although a judge
may present evidence to a grand jury both
under common law, see O’Bryan v. Chan-
dler, 352 F.2d 987 (10th Cir.1965), and pur-
suant to the language of 18 U.S.C.
§ 3832(a), I decline to do so. The legisla-
tive history of Section 8332(a) suggests
that Congress envisioned the United States
Attorney’s office as the primary channel of
information to the grand jury. In a busy
district such as this, moreover, it is the
United States Attorney and not the individ-
ual district judge who is familiar with, and
in fact sets, the schedules of the grand
juries which have been impanelled in the
district. Any effort by myself to bring
plaintiffs’ information to the attention of a
grand jury would necessarily be channeled
through the United States Attorney.

Since the United States Attorney has
been requested to present certain informa-
tion to the grand jury he must do so. I will
not relieve him of a duty which Congress
has seen fit to impose. 18 U.S.C. § 3332(a)
imposes a “plainly defined and peremptory
duty” on the part of the United States
Attorney to present the plaintiffs’ informa-
tion concerning the alleged wrongdoing of
the other defendants to the grand jury.

When first presented with plaintiffs’ in-
formation in February, the United States
Attorney’s Office declined to act. It cited
its heavy caseload, the need to conduct its
own investigation to satisfy internal poli-
cies and the need to obtain the approval of
the Justice Department before proceeding,
and concluded that the chances of com-
mencing prosecution of the other defend-
ants named herein before the statute of
limitations ran in May were almost non-ex-
istent. The substantial work already done
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of plaintiffs’ allegations by the grand jury.
Although the statute does not specify in
what way the United States Attorney
should present information to the grand
jury, under the circumstances of this case
and in the interests of efficiency and jus-
tice, I strongly urge the United States At-
torney to allow plaintiffs’ attorney, Mr. Pic-
coli, to appear before the grand jury as a
witness. 1 note, in any event, that this
order does not invade the realm of prosecu-
torial diseretion. The statute requires that
the information proffered by plaintiffs, and
the identity of plaintiffs, be brought to the
attention of the grand jury. This order
requires no more.

Plaintiffs’ request for a writ of manda-
mus is granted.

SO ORDERED.
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The STATE OF IDAHO, Idaho Transpor-
tation Department, ex rel. Carl C.
Moore, Lloyd F. Barron and Roy L
Stroschein, Idaho  Transportation
Board, Plaintiffs,

\Z

OREGON SHORT LINE RAILROAD
COMPANY, a Utah corporation, and
Union Pacific Railroad Company, a
Utah corporation, Defendants,

Blaine County, City of Ketchum and City
of Hailey, M’Lynn Childers, Joan K.
Janoe, John F. Schwartz and Clarise M.
Schwartz, husband and wife, and all
other individuals and organizations
similarly situated, Intervenors.

Civ. No. 83-1473.

United States District Court,
D. Idaho.

May 1, 1985.
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private citizens and organizations, seeking
declaratory relief against two railroads on
questions whether railroads had abandoned
a branch line, and what acts would consti-
tute abandonment. On county’s motion for
partial summary judgment presenting
purely legal question of whether statute
purporting to dispose of railroad rights-of-
way where there has been abandonment or
forfeiture applied to railroad rights-of-way
granted under the General Railway Right
of Way Act of 1875, the District Court,
Callister, Chief Judge, held that both stat-
ute purporting to dispose of railroad rights-
of-way where there has been abandonment
or forfeiture and statute purporting to al-
low a railroad to convey any part of its
right-of-way to state highway departments
or their nominees applied to rights-of-way
granted under General Railway Right of
Way Act of 1875, despite contention that
post-1871 rights-of-way gave railroads only
an easement interest which, upon its termi-
nation by abandonment or other means,
merely unburdened underlying servient es-
tate, without any reversion to government.

Judgment accordingly.

1. Public Lands &=70

Congress, in granting railroads rights-
of-way under the Genéral Railway Right of
Way Act of 1875 [43 U.S.C. (1976 Ed.)
§ 934 et seq.}, did not intend to convey to
railroads a fee interest in underlying lands;
rather, Congress intended to give railroads
a right-of-way carrying with it right to
exclusive use and occupancy of land. Gen-
eral Railroad Right of Way Aet § 1 et seq.,
43 U.S.C. (1976 Ed.) § 934 et seq.

2. Public Lands €=83

Both statute purporting to dispose of
railroad rights-of-way where there has
been abandonment or forfeiture [43 U.S.
C.A. § 912] and statute purporting to allow
a railroad to convey any part of its right-of-
way to state highway departments or their
nominees [23 U.S.C.A. § 316] applied to
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