UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF COLUMBIA

William M. Windsor,                      


)




)

Plaintiff, Pro Se


)

PO Box 681236, Marietta GA 30068

   
)

Telephone: 770-578-1094


) 
CIVIL ACTION NO:



) 
1:10-CV-00197-RJL

v.


) 





) 


Judge Orinda D. Evans, et al,


) 





)

Defendants.


)




)

MOTION TO COMPEL PRODUCTION OF DOCUMENTS 
FOR IN CAMERA INSPECTION

Plaintiff William M. Windsor (“Windsor” or “Plaintiff”) hereby moves for an Order compelling Judge Orinda D. Evans (“Judge Evans”) or a Clerk of the District Court for the Northern District of Georgia to produce documents for in camera inspection by this Court.  Judge Evans or a Clerk of the Court must be compelled to produce the documents filed under seal in Doc.168 in Civil Action No. 1:06-CV-0714-ODE (“MIST-1”).  

The production of these documents will prove that there has been fraud upon the courts in the underlying actions.  The documents will prove that Windsor’s complaint in this civil action was not frivolous or improper in any manner.

Judge Evans is the only person in the world with information about and access to these documents.  Windsor tried to obtain the documents through discovery requests, motions to compel production, two subpoenas, and a motion to lift the seal.  All were denied or ignored.  
The documents are now public, so they cannot be claimed to be “confidential” as Judge Evans and Maid and their attorneys claimed.

WINDSOR HAS OBTAINED THE DOCUMENTS from the original parties.  The question now is: Did Maid file incorrect documents under seal to commit fraud upon the Court?

There is no justification for keeping the documents under seal.  Windsor obtained the contracts from parties to the contracts as the result of legal actions in Ontario and New York in March 2009.  These documents are attached as Exhibits A and B hereto.  

Windsor has also obtained documents from the State of New York that indicate that representatives of Maid in Ontario provided false documents to the State of New York for the Plaintiffs.  Windsor believes this was intentional.  

Windsor believes that Maid defrauded the courts and Windsor by filing one or more bogus documents under seal in MIST-1 (Doc.168).  

Why has Maid opposed Windsor’s efforts to obtain these documents repeatedly since the documents became publicly available through other sources and have been posted on the Internet for all to see?  Why did Judge Evans retained legal counsel to file a motion for her in her own court to block Windsor’s access to these documents?  Why did Judge Evans ignore a second subpoena?  Why did Judge Evans ignore the motion to lift the seal and then deny the motion with no legal justification whatsoever?  Why did Judge Duffey taken all kinds of steps to block access to these documents?  Why did the judges of the Eleventh Circuit refuse to inspect these documents when Windsor swore it would prove fraud upon the courts?  Windsor believes the only answer is that Maid and Judge Evans have something to hide that will prove fraud charges.  Judge Evans’ judge friends will do anything to shield her from indictment and impeachment.

FACTUAL BACKGROUND

1. Windsor has been attempting to obtain two documents from the Plaintiffs and/or Judge Evans since December 2005.  The documents were not produced in response to requests for production of documents in 2005 and 2006.    

2. Windsor’s Motion to Compel filed January 16, 2007 identified Requests No. 17, 18, and 19 (MIST-1 Doc.135 and 135-2).  Request No. 17: All documents relating or referring to, or evidencing, reflecting, or constituting leases between the Niagara Parks Commission and the Plaintiffs or any Maid of the Mist or Glynn family legal entity.  Plaintiffs' Response:  “Maid objects to this request as being unduly burdensome, vague, unlimited in time and scope, irrelevant, immaterial, ill-defined, and not reasonably calculated to lead to the discovery of admissible evidence.  In addition, this material represents confidential proprietary business information and is irrelevant to this matter.” 

3. Windsor sought documents related to Maid’s authority to conduct boat rides and sell tickets and documents related to the pricing and disclosure conditions placed upon sellers of Maid’s tickets.  Maid’s refusal to produce responsive documents simply lacked any substantial justification under the Federal Rules.  

4. The agreements between Maid and the Niagara Parks Commission and New York State Parks constitute the source from which Maid’s' authority to conduct boat rides and to sell tickets emanates.  The terms of Maid’s agreements with the Niagara Parks Commission and New York State Parks were discoverable for numerous reasons, including that these contracts contain the terms and conditions under which Maid can conduct the boat rides, terms and conditions relating to sales pricing, and any terms, conditions, and restrictions related to reselling of tickets through other sources.  Moreover, as Maid was contending that the MIST-1 Defendants were overcharging customers by including a service charge on top of the price at which the MIST-1 Defendants bought tickets, the MIST-1 Defendants were entitled to know what terms in the contracts with the Niagara Parks Commission and New York State Parks may affect the contractual relationship between Maid and the MIST-1 Defendants.  Not only were the contracts and related documents discoverable but they would have clearly been admissible at trial.  

5. Maid, however, refused to produce any documents in response to the request, contending that the information was "proprietary."  Numerous courts have held "[t]here is no absolute privilege for trade secrets and similar confidential information." (Fed. Open Market Comm. v. Merrill, 443 U.S. 340, 362 (1979); Heat & Control, Inc. v. Hester, 780 F.2d 1017, 1025 (Fed. Cir. 1986); Centurion Indus., Inc. v. Warren Steurer & Assoc., 665 F.2d 323, 325 (10th Cir. 1981).)  Generalized assertions that information is "proprietary" will not suffice; rather, the party opposing discovery bears the burden of establishing that the information sought is in fact a "trade secret." (See, e.g., Heat & Control, 780 F.2d at 1025.)  Here, Maid could not show that the contracts between it and third-party entities were proprietary or a trade secret. Even if Maid could meet this high burden, the MIST-1 Defendants offered to enter into a confidentiality agreement restricting the disclosure of the produced information.  

6. Despite that reasonable proposal by the MIST-1 Defendants, Maid still refused to produce any documents responsive to the request.  

7. Windsor subsequently learned that the documents sought were discoverable for another reason: Niagara Parks Commission and New York State Parks are actually sellers of Maid of the Mist vouchers that are redeemed for tickets.  Just as the MIST-1 Defendants were entitled to discover the manner in which Maid dealt with other voucher sellers, the MIST-1 Defendants were clearly entitled to the documents sought from Maid relating to the Niagara Parks Commission and the New York State Parks.  

8. Windsor also subsequently learned that the other parties to the contracts have claimed that the contracts are not proprietary and should have been available to the public.

9. The Federal Rules of Civil Procedure permit discovery of "any matter, not privileged, which is relevant to the claim or defense of any party . . . ." Fed. R. Civ P. 26(b)(1). Rule 26 further provides that discovery is not limited to matters that will be admissible at trial, as long as the information sought "appears reasonably calculated to lead to the discovery of admissible evidence." Id.  

10. At a hearing in chambers on February 2, 2007, Judge Evans required that Maid produce the Niagara Parks Commission and the New York State Parks contracts under seal for an in camera inspection to determine if the documents contained information that would be relevant to the MIST-1 Defendants.  [MIST-1 Doc.174.]  Maid produced documents for the in camera inspection on February 15, 2007.  [MIST-1 Doc.168.]  

11. These contracts were supposed to be the lease between Maid of the Mist Steamboat Company Limited (Maid Canada) and The Niagara Parks Commission (“NPC”) (the “Canadian Lease”) and the license contract between Maid of the Mist Corporation (“Maid US”) and New York State Office of Parks, Recreation and Historic Preservation (“OPRHP”) (the “New York License”).
12. On April 20, 2007 [MIST-1 Doc.209], Judge Evans ruled in response to the MIST-1 Defendants’ Motion to Compel [MIST-1 Doc.135] that these documents were not relevant to the case.  Judge Evans ruled that these contracts would not be produced:  “The Court does not see how this information relates to any issue in the case, and agrees that it is proprietary.”  

13. Maid misrepresented the facts and deceived Judge Evans with false claims.  
14. The MIST-1 Defendants finally obtained copies of these contracts in late March 2009 through other legal actions.  The lease (“Canadian Lease”) between The Niagara Parks Commission (“NPC”) and Maid of the Mist Steamboat Company Limited (“Maid Canada”) is attached as Exhibit A hereto.  The license contract (“New York License”) between New York State Office of Parks, Recreation and Historic Preservation (“OPRHP”) and Maid of the Mist Corporation (Maid US) is Exhibit B hereto.  
15. Immediately upon reviewing these documents, it was apparent to the Plaintiff that the documents did include information that was vitally relevant to the MIST-1 Defendants’ case.  The documents include information that Maid did not have a valid basis for excluding from the discovery process.  This information provides an explanation for the lies and deceit of Maid in this matter.  This information establishes a motive for the wrongful actions of Maid.  This information establishes that Maid had unclean hands.  This information establishes additional proof of the fraud and dishonesty of Maid as these facts were concealed throughout the litigation.  

16. Windsor has been seeking to have MIST-1 reopened.  The Canadian Lease and New York License are important new evidence.

17. The new information explains why Maid was lying when they claimed complaints about pricing with Defendants and demanded that the MIST-1 Defendants lower its prices to match Maid’s retail prices.  Maid had a pricing problem, but it was with NPC and OPRHP; Maid was in breach of contract.  

18. Maid concealed information because the MIST-1 Defendants would have conducted discovery with NPC and OPRHP that would have revealed that Maid was in breach of contract, had obtained a trademark improperly in violation of a contract with NPC, and had made a material misrepresentation to obtain the New York License.  A $1.3 billion dollar business was at risk, so Maid lied – again and again and again.  

19. If the Plaintiffs did not produce the correct contracts, this will prove fraud upon the courts, and it will prove that Windsor did not file this civil action improperly.  

ARGUMENTS AND AUTHORITY

20. Windsor seeks to have Judge Evans or a Clerk of the Court for the Northern District of Georgia compelled to produce these documents from the MIST-1 Docket files for an in camera inspection by this Court.

Under the common law, there is a well-established presumption of public access to judicial documents.  (See Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 (1978).)  This public right of access is codified for bankruptcy cases in 11 U.S.C. § 107(a), which provides that all papers filed in a bankruptcy case are public records open to examination, except as specifically provided in the statute.  (See Gitto Global Corp., 422 F.3d at 6-7; In re Crawford, 194 F.3d 954, 960 (9th Cir. 1999); William T. Bodah and Michelle M. Morgan, “Protective Orders in the Bankruptcy Court: The Congressional Mandate of Bankruptcy Code Section 107 and its Constitutional Implications,” 24 Hastings Const. L. Q. 67 (Fall 1996).)  The statute provides for two exceptions to this broad right of public access: the court may (and, on motion of a party in interest, shall) (1) protect an entity with regard to certain commercial secrets and information, or (2) “protect a person with respect to scandalous or defamatory matter contained in a paper filed in a case under this title.”  (Lawrence P. King, Collier on Bankruptcy ¶ 107.03[1][b] (15th ed. Rev. 2007).)  “…in light of the public’s common law presumptive right of access to judicial documents, the court has the authority to lift a protective order or seal on documents in its files, even in the absence of a motion.

[A] district court can modify a protective order when a third party requests judicial documents after the parties have filed a stipulation of dismissal pursuant to settlement.  (Gambale v. Deutsche Bank, 377 F.3d 133 (2nd Cir. 2004).)

The existence of a common law right of access to judicial records is beyond dispute.  (See Littlejohn v. Bic Corp., 851 F.2d 673, 677-78 (3d Cir. 1988); United States v. Criden, 648 F.2d 814, 819 (3d Cir. 1981) (Criden I).) This Court has made it clear that our "strong presumption" of openness does not permit the routine closing of judicial records to the public. The party seeking to seal any part of a judicial record bears the heavy burden of showing that "the material is the kind of information that courts will protect" and that "disclosure will work a clearly defined and serious injury to the party seeking closure."  (Publicker Indus., Inc. v. Cohen,733 F.2d 1059, 1071 (3d Cir. 1984);  Miller v. Indiana Hosp., 16 F.3d 549 (3d Cir. 02/23/1994).)

21. There is absolutely no reason for this not to be done.  There is no risk to anyone.  The truth will come out.  It was an abuse of discretion for Judge Evans and Judge Duffey to deny access to this information. (Holloman v. Mail-Well Corp., 443 F.3d 832, 837 (11th Cir. 2006) (quotations and citations omitted).)

Any individual competent to be a witness may be compelled to testify as to facts within his or her knowledge that are relevant to a matter before the court. (See Blair v. United States, 250 U.S. 273, 39 S. Ct. 468, 63 L. Ed. 979 (1919); Standard Packaging Corp. v. Curwood, Inc., 365 F. Supp. 134 (N.D.Ill.1973).)

“…the Fourth Circuit pointed out in affirming the unsealing of the complaint in this case, there is an even stronger justification for public access to judicial records where, as here, the proceedings consist of matters involving the operation of government.  (See Under Seal, 1994 U.S. App. LEXIS 16117 at *6 (citing, in part, Smith v. United States Dist. Court, 956 F.2d 647, 650 (7th Cir. 1992)). See also F.T.C. v. Standard Fin. Management Corp., 830 F.2d 404, 410 (1st Cir. 1987) (stating that "the appropriateness of making court files accessible is accentuated in cases where the government is a party").) Although special circumstances may justify preventing public exposure to such records, the party seeking to retain the seal must show "some significant interest that outweighs the presumption" of public access.  (Under Seal, 1994 U.S. App. LEXIS 16117 at *7 (quoting Rushford v. New Yorker Magazine, Inc., 846 F.2d 249, 253 (4th Cir. 1988)).” United States ex Rel. Doe v. X Corp., 862 F. Supp. 1502 (E.D.Va. 09/26/1994).)

In Brown & Williamson Tobacco Corp. v. FTC, 710 F.2d 1165, 1177-1178 (6th Cir. 1983), the Sixth Circuit concluded that this general right of public access to the courts, while not absolute, extended not just to criminal proceedings but to civil proceedings as well. The Sixth Circuit stated: “Throughout our history, the open courtroom has been a fundamental feature of the American judicial system. . . . [Basic] principles apply . . . to the determination of whether to permit access to information contained in court documents because court records often provide important, sometimes the only, bases or explanations for a court's decision.”

Earlier, in Nixon v. Warner Communications, Inc., 435 U.S. 589, 597 (1978), a civil case, the Supreme Court treated as well-settled the principle that American courts recognize a general right to inspect and copy judicial records. The Court declined to specify the precise contours of this right of access, although the Court listed three examples of reasons for a court to exercise its supervisory authority over its files to deny access, lest court files become a vehicle for improper purposes, such as (1) gratifying spite or promoting scandal; (2) using court files "as reservoirs of libelous statements for press consumption"; and (3) using court files as "sources of business information that might harm a litigant's competitive standing." Id. at 598 (citations omitted);  (see also United States v. Ford, 830 F.2d 569, 600 (6th Cir. 1987) (describing as "deep-rooted [the] American tradition of open judicial proceedings"); Applications of NBC, 828 F.2d 340, 347 (6th Cir. 1987) ("Openness in judicial proceedings promotes public confidence in the courts."); Meyer Goldberg, Inc. v. Fisher Foods, Inc., 823 F.2d 159, 163 (6th Cir. 1987) ("[B]oth civil and criminal trials are presumptively open proceedings and open records are fundamental to our system of law.").)

22. Windsor asks that this Court compare the documents to the documents provided by Windsor.  If they match, all this Court needs to say is that they matched.  If they don’t match, this Court should order that the seal be lifted.

. . . [W]e see no reason why the absence of a motion of a party to the litigation or some third party requesting that a seal or protective order be lifted should remove a federal court’s ability to monitor and modify its previous orders in exercise of its “supervisory power over its own records and files.”  (Gambale v. Deutsche Bank AG, 377 F.3d 133, 141 (2d Cir. 2004) (citations omitted).)  

The law is clear that it is within the Court's discretion, sua sponte, to unseal the record.  (See In re Cendant, 260 F.3d at 192.)  It is also beyond question that this Court retains the power to modify or lift seal orders that it has previously granted.  (Pansy v. Borough of Stroudsburg, 23 F.3d 772, at 784-785 (3d Cir. 1994).)  Furthermore, because there exists an antecedent, extremely broad, right of access to judicial records and proceedings promoting "a pervasive common law right 'to inspect and copy public records and documents, including judicial records and documents," In re Cendant, 260 F.3d at 192, this Court intends to order the unsealing of the record.  (Zurich American Ins. Co. v. Rite Aid Corp., 345 F.Supp.2d 497 (E.D.Pa. 11/23/2004).)

There is both a First Amendment and common-law right to inspect judicial records.  (See United States v. Smith, 776 F.2d 1104, 1111 (3d Cir. 1985) (First Amendment).)  While the public’s right to inspect judicial records may give way in certain circumstances to other, more pressing interests, such as the Government’s interest in maintaining confidentiality in order to successfully build a criminal case, “[s]uch circumstances will be rare . . . and the balance of interests must be struck with special care.” (Waller v. Georgia, 467 U.S. 39, 45 (1984).)

“The operations of the courts and the judicial conduct of judges are matters of utmost public concern,”  (Landmark Commc’ns, Inc. v. Virginia, 435 U.S. 829, 839, 98 S. Ct. 1535, 1541 (1978);  (Romero v. Drummond (11th Cir. 2007).)

The district court, pursuant to its general discretionary powers, has the power to unseal previously sealed documents. Id. Once the seal is in place, upon a motion of an intervenor, the Court should determine if there continues to be “good cause” to keep the records sealed. Id.;  (see Pansy v. Borough of Stroudsburg, 23 F.3d 772, 790 (3d Cir. 1994) (“The appropriate approach in considering motions to modify confidentiality orders is to use the same balancing test that is used in determining whether to grant such orders in the first instance . . . .”).)

23. So, this is a simple deal.  All this Court has to do is review the documents filed under seal.  It will take no more than five minutes.  Look at the first page and the signature pages, and if they match, flip through quickly to see that all of the pages are there.  The first line of the contract between The Niagara Parks Commission and Maid of the Mist Steamboat Company Limited should read “THIS INDENTURE OF LEASE made as of this 21st day of July 1989.  The signature page is the 28th page (though unnumbered).  The upper left hand corner of page 1 of the contract between the State of New York and Maid of the Mist Corporation should read: Niagara Reservation State Park, Maid of the Mist Corp., License #X000457 Final 08-20-02.  The signature page is page 6.  The entire document will be at least 52 pages.  The documents that are supposed to be filed under seal are attached hereto as Exhibits A and B.

24. In support of this motion, Windsor relies upon the entire docket in Civil Action No. 1:09-CV-01543-WSD, No. 1:06-CV-0714-ODE, No, 1:09-CV-02027-WSD, and the docket in this civil action.

WHEREFORE, Windsor respectfully requests that the Court order as follows:

(1)   grant PLAINTIFF WILLIAM M. WINDSOR’S MOTION TO COMPEL PRODUCTION OF DOCUMENTS FOR IN CAMERA INSPECTION;

(2)   order Judge Evans or the District Court Clerk or the Clerk of the Court of the Eleventh Circuit to produce the documents filed under seal in Civil Action No. 1:06-CV-0714-ODE (“MIST-1”) Doc.168 for in camera review by this Court; 
(3)  review the documents and issue an order with the findings; if the documents do not match, order the seal to be lifted; order MIST-1 reopened; and order the Clerk of the Court to issue signed subpoenas so Windsor may depose Judge Evans, the Plaintiffs, and their attorneys; and  
(4)  grant such other and further relief as justice requires in association with this Motion.  

Respectfully submitted, this 24th day of February, 2011.

_______________________________ 
WILLIAM M. WINDSOR
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