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MOTION FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION
COMES NOW Plaintiff William M. Windsor (“Windsor” or “Plaintiff”), who pursuant to Rule 65 of the Federal Rules of Civil Procedure, hereby shows the Court that a temporary restraining order and interlocutory injunction are necessary to prevent the Plaintiff from suffering irreparable injury, loss, and damage and to preserve the status quo. 
Plaintiff hereby files this MOTION FOR TEMPORARY RESTRAINING ORDER AND PRELIMINARY INJUNCTION, and shows the Court as follows:

1. As grounds for this Motion, the Plaintiff shows that immediate and irreparable injury and damage will result to him unless the Defendants are temporarily restrained and preliminarily enjoined, all as more fully shown by the Plaintiff's Verified Complaint filed on February 4, 2010 to commence this Civil Action.  The Plaintiff’s Civil Action is referenced and incorporated herein as if attached hereto. 

PRELIMINARY STATEMENT
2. This case is about corrupt federal judges in the United States District Court for the Northern District of Georgia and an extremely dishonest company and its attorneys.

3. Plaintiff seeks a temporary restraining and preliminary injunction order to stop Judge Orinda D. Evans from violating the law, violating the Plaintiff’s Constitutional rights, and taking action against Windsor that will cause irreparable harm.

4. Plaintiff also seeks a temporary restraining and preliminary injunction order to prohibit destruction of evidence.  

5. Plaintiff also seeks a temporary restraining and preliminary injunction to compel Defendant Judge Orinda D. Evans to lift the seal on the contents of Docket 168 in Civil Action 1:06-CV-0714-ODE (“MIST-1”) in the United States District Court for the Northern District of Georgia and allow Windsor to obtain a copy.  The documents under seal will prove fraud upon the courts and Windsor, and the documents that are supposed to be on file are now available to the public.
6. Unless the Defendants are enjoined from certain acts, the Plaintiff will continue to suffer immediate and irreparable harm.

7. The harm suffered by the Plaintiff far exceeds any inconvenience that would be caused on the Defendants

8. Based upon the FRCP, GCPC, and the law, the equities clearly balance in the Plaintiff’s favor.

9. The Plaintiff has no adequate remedy at law.

10. This Civil Action is apparently the Plaintiff’s only option since Judge Evans rules against everything in MIST-1, and she has now issued an injunction to try to stop Windsor from having access to the courts.   The other federal judges in Atlanta support Judge Evans no matter what, so Windsor has found it impossible to find any relief there. 
11. The Plaintiff has no other way to stop the dishonesty.

12. The Plaintiff knows that Defendants Maid of the Mist Corporation and Maid of the Mist Steamboat Company Ltd (jointly “Maid”), Hawkins & Parnell (“H&P”) and Mr. Carl Hugo Anderson (“Mr. Anderson”) are extremely dishonest.  They have committed every form of discovery abuse including concealing and/or destroying documents.
13. Therefore, the Plaintiff asks the Court to enjoin these and all Defendants temporarily, interlocutorily, and permanently from destroying any evidence or erasing or modifying any information on any computers relevant in any way to the Plaintiff, Alcatraz, any of the Defendants, or the civil actions in the Northern District of Georgia involving Windsor and Maid until the instant Civil Action is resolved.  

FACTUAL BACKGROUND

14. Windsor is involved in litigation in Atlanta, Georgia in which corrupt federal judges – Judge Orinda D. Evans (“Judge Evans”) and Judge William S. Duffey (“Judge Duffey”) are presiding.
15. This is a case about the most fundamental legal issues that exist: justice; honesty; fair play; due process; Constitutional protections; the right to a fair trial before an impartial judge; the requirement that witnesses, attorneys, and judges tell the truth; the requirement that witnesses, attorneys, and judges do not violate the laws of the state and the country and commit fraud upon the court.
16. Everyone is supposed to tell the truth in court and in all legal proceedings.  Judges, attorneys, and witnesses all take oaths to tell the truth, the whole truth, and nothing but the truth.  This lawsuit is about a judge, several attorneys, and five people who lied again and again and again and cost the Plaintiff and Alcatraz Media, LLC and Alcatraz Media, Inc. (jointly “Alcatraz”) approximately one million dollars in legal fees and litigation expenses, and much more.
17. On February 4, 2010, Plaintiff filed a Verified Complaint to begin this civil action.  The Factual Background provided in the Verified Complaint is referenced and incorporated herein as if attached hereto.
18. The Verified Complaint states claims for relief under the Federal Constitution.  To be entitled to permanent injunctive relief from a constitutional violation, a plaintiff must first establish the fact of the violation. (Rizzo v. Goode, 423 U.S. 362, 377, 96 S.Ct. 598, 607, 46 L.Ed.2d 561 (1976).)  The Verified Complaint is filled with proof of numerous violations of the Plaintiffs’ Constitutional rights.  The Plaintiff has been denied all access to the courts; Judge Evans and Judge Duffey are terminally biased against the Plaintiff; and much more.
19.  The Plaintiff must then demonstrate the presence of two elements: continuing irreparable injury if the injunction does not issue, and the lack of an adequate remedy at law.( Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 506, 79 S.Ct. 948, 954, 3 L.Ed.2d 988 (1959).) 
20. The Plaintiff has been injured, will be injured, and has no adequate remedy at law.
21. These TRO requests will not cost any of these parties anything.  The Plaintiff is simply asking that they abide by the Constitution, laws, and established rules and laws that they are supposed to honor at all times.  
RECENT ILLEGAL ACTS OF JUDGE EVANS
22. Windsor made at least 20 requests for a hearing and 8 requests for a conference in Civil Action 1:06-CV-0714-ODE (“MIST-1”) in 2009.  Judge Evans dismissed all and never held a hearing or a conference.  In fact, in four years, Windsor was never able to obtain an evidentiary hearing or a conference.
23. From May 22, 2009 to December 22, 2009, Judge Evans ignored everything in MIST-1.  She did absolutely nothing.
24. Then out of the blue on December 22, 2009, Judge Evans issued an injunction against Windsor without a show cause order, without notice, and without a hearing.  (The December 22, 2009 Order is Exhibit 1 hereto.)
25. The Order of December 22, 2009 provides:

“Windsor, and any parties acting in concert with him or at his behest, are PERMANENTLY ENJOINED from filing any motion, pleading, or other paper in Civil Action No. 1:06-CV-0714-ODE.  Additionally, Windsor is ORDERED not to file in any court any new lawsuit involving claims arising from the same factual predicate or nucleus of operative facts as the instant case.”

26. Maid then filed a “MOTION FOR  ATTORNEYS’ FEES AND EXPENSES OF LITIGATION UNDER  28 U.S.C. § 1927, THE COURT’S INHERENT POWERS,  And O.C.G.A. § 13-6-11” (“1927 Motion”) 15 days after Judge Orinda D. Evans dismissed 18 of Maid’s motions, 62 of Windsor’s motions, and did not award sanctions or attorneys’ fees on any motions.

27. Judge Evans will issue an order on the 1927 Motion any minute.

28. Windsor has advised Judge Evans that he chooses to be heard at an evidentiary hearing on the 1927 Motion.  However, Judge Evans did not grant Windsor a single evidentiary hearing in the four years of MIST-1 and has not responded to Windsor’s request, so the expectation is that she will once again act without allowing such a hearing.  
29. Therefore, Windsor comes to this Court seeking a Temporary Restraining Order, preliminary, and permanent injunction to stop Judge Evans from taking any further action in MIST-1.  Judge Evans could sign an order awarding massive attorneys’ fees to Maid any day, so time is of the essence in getting a TRO issued.

MOTIONS WERE IGNORED BY JUDGE EVANS

FOR AS LONG AS EIGHT (8) MONTHS.
30. Judge Evans ignored every motion filed from late April to December 22, 2009, including 20 requests for hearings, 8 requests for a conference, 10 motions to strike improper filings by Maid, 8 motions for sanctions primarily due to false statements by Maid’s Attorneys, 4 were motions to compel or for discovery on the documents that will prove the case must be reopened, 3 efforts to get Judge Evans disqualified, 2 motions for leave to file something, 2 motions regarding violations of Windsor’s Constitutional rights, 2 motions to amend, and one motion each for permission to exceed page limit, issue a stay, obtain an extension of time to respond, disqualify Maid’s attorneys, reopen the case under Rule 60, and a motion that said Windsor would agree to withdraw all motions if the Maid could provide a single piece of evidence on a false claim they have made for the last four years.  Judge Evans dismissed all of these, just as she has ruled against Windsor on absolutely everything in MIST-1.  The Plaintiff believes that she ruled for Maid on every contested motion.
31. Windsor received an order from Judge Evans on January 15, 2010 -- seven business days prior to the ordered date for the response to the 1927 Motion [Doc. 731] that said “the Court will permit Windsor to file a response to Plaintiffs’ motion, if he so chooses.”  From the research that Windsor has done, a party must be given the opportunity to be heard on a motion such as the 1927 Motion, so Windsor chooses to provide his response at the hearing.

32. Windsor objected to the motion as he was not been given adequate time to prepare a response to the 1927 Motion by the January 27 deadline set by Judge Evans.  The order [Doc. 731] violates N.D.Ga. Local Rule 71.B and the rules for calculation of time.  Windsor objected to any consideration of the 1927 Motion without additional time to respond, discovery, and a hearing.
33. The Plaintiff filed his objections with the court, but Judge Evans has ignored and/or ruled against everything that the Plaintiff has ever filed.  A four-year track record indicates that Judge Evans will deny this 21st request for a hearing in the last nine months.  Judge Evans is most likely to wreak havoc on the Plaintiff by awarding a massive amount of legal fees to Maid with no legal or factual justification. 

34. Windsor ignored the 1927 Motion upon receipt because of this Court’s order of December 22, 2009 that enjoined him from future filings, because this Court’s order did not allow Windsor to do anything about it.  Windsor has been occupied 18 hours a day since December 26, 2009 with motions, responses, replies, memorandums of law, affidavits, legal research, preparation, travel, and participation in a hearing on January 8, 2010 in the matter of William M. Windsor v. State of New York, et al, Index No. 9808/2009 (New York State Supreme Court).  Various motions, responses, replies, and affidavits have been required in the two weeks following the hearing as well as approximately 11 responses/replies to various items filed in the Eleventh Circuit by Maid.  Windsor then turned his full attention to the January 18, 2010 deadline for a Petition for Writ of Certiorari with the United States Supreme Court regarding this civil action. [Supreme Court Docket 09-859.]  Windsor then had to devote his time to the January 31, 2010 deadline for a Petition for a second Writ of Certiorari with the United States Supreme Court.  Windsor is pro se, has no legal assistance of any type, and has to spend a massive amount of time researching the case law on each and every issue.  To complicate matters, Windsor became violently ill the week of January 18, 2010 with a stomach virus.  He threw up every 30 minutes for the first 24 hours.  He became so dehydrated that his blood pressure dropped to dangerous levels and he had to have two IV’s administered.  He also received a shot, medications, and was ordered to rest.  Three 18-hour days were completely lost as a result, and the rest of the week’s work was reduced by the necessity of additional rest and lots and lots of fluids.  As Windsor got better, his wife came down with the exact same illness, and he added nurse to his duties.
35. In determining how to best use his limited time, it seemed the best thing to do was to quickly prepare a preliminary response and objections, and then spend all remaining time preparing an affidavit that explains what has happened and why.  Windsor ran out of time on the affidavit, and he filed it incomplete.  Windsor informed Judge Evans that he will carefully research the case law on the issues presented by Maid, and he will have a memorandum of law prepared to present to the court at the hearing on the 1927 Motion.  Due to his pro se status, it takes Windsor a long time to research every issue.  Windsor has to research each statute, enter each case cited in VersusLaw, read the cases, and then review the cases included in the cited cases.  

36. Windsor moved/requested that he be given the opportunity to prepare a post-hearing brief, as he will be unable “on the fly” in the courtroom to quote law and cases the way attorneys may be able to do.

The Court must use caution in exercising its inherent powers by giving notice of its consideration, conducting a separate hearing, and considering post-hearing briefs. (Ray A. Scharer & Co. v. Plabell Rubber Products, Inc., 858 F.2d 317, 320 (6th Cir. 1988); First Bank of Marietta v. Hartford Underwriters Insurance Company, 307 F.3d 501 (6th Cir. 10/10/2002).)

37. Windsor objected to consideration of the 1927 Motion because he is waiting for a response from the ACLU.  Windsor has been in communication with the American Civil Liberties Union about the possibility of representation.  Windsor needs additional time to meet with ACLU to pursue the viability of this.  Windsor would file a motion in this regard, but he is enjoined from doing so.
38. Windsor demanded a hearing and due process on the 1927 Motion.  Due process mandates a hearing.  The Eleventh Circuit has indicated that Windsor is entitled to a hearing on a motion such as this.  Judge Evans is legally obligated to have a hearing, but Judge Evans ignores the law.  There will be no hearing.  Even if there was a hearing, it would be a Kangaroo Court.
39. On July 31, 2006, the Eleventh Circuit issued its opinion in Amlong & Amlong, P.A. v. Denny's, Inc., 457 F.3d 1180 (11th Cir. 2006), as amended Oct. 10, 2006, in which the court noted that when under the threat of § 1927 sanctions, the person threatened is entitled to an evidentiary hearing. Id at 1193. The issue presented itself again in 2007, and the district court granted the application for a hearing, and the Eleventh Circuit affirmed. (Hudson v. International Computer Negotiations, Inc., 499 F.3d 1252, 19 A.D. Cases 1249 (11th Cir. 09/17/2007).)

40. The Court in MIST-1 is supposed to make its ruling based upon legal evidence and clearly to state its factual and legal findings in its order.  Windsor must have a fair opportunity to challenge the evidence presented and to present evidence in defense, including the right to cross examine witnesses and require proper authentication and form for documentary evidence at a formal evidentiary hearing. 

…a party threatened with sanctions under § 1927 is entitled to a hearing. Reynolds v. Roberts, 207 F.3d 1288, 1302 (11th Cir. 2000); Amlong & Amlong v. Denny's Inc. No. 04-14499 (11th Cir. 07/31/2006).

41. Windsor has provided uncontroverted proof in the record of thousands of instances of false testimony, false pleadings, and tampering with evidence by Maid and their attorneys.  Windsor must be able to cross examine these witnesses.  Windsor needs to file a motion to exclude hearsay evidence from affidavits filed with the Court in MIST-1, but Windsor is enjoined from doing so.  The documentation required on this one issue alone will greatly exceed the page limit, and it will take Windsor weeks to type line item objections to various fee listings; the issues are more efficiently addressed at the hearing.  (Howell Mill/Collier Assoc. v. Pennypacker's, 194 Ga. App. 169, 171 (2) (390 SE2d 257); Mitcham v. Blalock, 214 Ga. App. 29, 31 (2), 32; Citadel Corp. v. All-South Subcontractors, 217 Ga. App. 736, 737 (1), 738 (458 SE2d 711).  Under these cases and the standards of the FRE, significant portions of affidavits should be excluded from consideration as evidence by the Court in MIST-1 because of hearsay.

42. Judge Evans is required by law to conduct a hearing, refer this to an impartial judge, or refer this motion to a magistrate judge to conduct an evidentiary hearing, make findings of fact and conclusions of law, and file a Report and Recommendation.  Someone should weigh evidence to evaluate whether Windsor took any actions in bad faith.  (Amlong & Amlong, P.A. v. Denny's, Inc., 457 F.3d 1180 (11th Cir. 2006).)
When threatened with sanctions under § 1927, the party threatened is entitled to a hearing. (Reynolds v. Roberts, 207 F.3d 1288, 1302 (11th Cir. 2000).) (See Jolly Group, Ltd. v. Medline Indus., Inc., 435 F.3d 717, 720 (7th Cir. 2006) (citation omitted) and Buccaneer Hotel, Inc., 188 F.3d 172, 183 (3d Cir. 1999), reh'g denied, 202 F.3d 253 (3d Cir. Oct. 21, 1999) (table entry, no WL citation).)  (See Bernstein v. Boies, Schiller & Flexner LLP, No. 06-14013 (11th Cir. 06/08/2007).)

Sanctions designed to compensate one party for expenses incurred due to the opposing party's misconduct is in the nature of civil contempt, requiring notice and the opportunity to be heard prior to the award. (Campos v. City of Naples, 202 Fed.Appx. 381 (11th Cir. 10/25/2006).)  (B.L. Harbert Intern., LLC v. Hercules Steel Co., 441 F.3d 905, 914 (11th Cir. 2006) (See Kaplan v. Daimler-Chrysler, A.G., 331 F.3d 1251, 1255 (11th Cir. 2003); Oakes v. Horizon Financial, S.A., 259 F.3d 1315, 1320 n.5 (11th Cir. 2001). Even the award of sanctions under the court's inherent power must "comply with the mandates of due process." (Chambers v. NASCO, Inc., 501 U.S. 32, 49-50 (1991); Roadway Express v. Piper, el al, 100 S. Ct. 2455, 447 U.S. 752 at 764 (U.S. 06/23/1980); In re Mroz, 65 F.3d at 1575-76; Thomas v. Tenneco Packaging Co., Inc., 293 F.3d 1306 (11th Cir. 06/13/2002).)  
In the absence of extraordinary circumstances, procedural due process requires some notice and an opportunity to be heard before any governmental deprivation of a property interest. (Boddie v. Connecticut, 401 U.S. 371, 379, 28 L. Ed. 2d 113, 91 S. Ct. 780 (1971).)  
43. For the best of reasons, Windsor chooses to respond orally.
A person's right to reasonable notice of a charge against him, and an opportunity to be heard in his defense - a right to his day in court - are basic in our system of jurisprudence; and these rights include, as a minimum, a right to examine the witnesses against him, to offer testimony, and to be represented by counsel. (United States v. Frazier, No. 01-14680 (11th Cir. 10/15/2004).)  (See also United States v. Owen, 415 F.2d 383 (8 Cir. 1969); Chernekoff v. United States, (9 Cir. 1955) 219 F.2d 721; United States v. Cummins, 425 F.2d 646, 649, (8 Cir. 1970); Gonzales v. United States, 348 U.S. 407, 75 S. Ct. 409, 99 L. Ed. 467 (1955).)

To say that courts have inherent power to deny all right to defend an action and to render decrees without any hearing whatever is, in the very nature of things, to convert the court exercising such an authority into an instrument of wrong and oppression, and hence to strip it of that attribute of justice upon which the exercise of judicial power necessarily depends. (Hovey V. Elliott, 17 S. Ct. 841, 167 U.S. 409 at 414 (U.S. 05/24/1897).) (See also Windsor v. McVeigh, 93 U.S. 274.)

"[T]here are certain immutable principles of justice, which inhere in the very idea of free government, which no member of the Union may disregard, as that no man shall be condemned in his person or property without due notice, and an opportunity of being heard in his defense." (Holden v. Hardy, 169 U.S. 366, 389-90, 18 S.Ct. 383, 387 (1898). "[B]y 'the law of the land' is intended 'a law which hears before it condemns.'" Powell v. Alabama, 287 U.S. 45, 68, 53 S.Ct. 55, 64 (1932) (citation omitted). (United States v. Frazier, No. 01-14680 (11th Cir. 10/15/2004).)

The Supreme Court ruled that to deny a person the right to defend himself or his property as punishment for contempt is a violation of due process. (Hovey v. Elliott, 167 U.S. 409 at 413-14, 42 L. Ed. 215, 17 S. Ct. 841.)  (See United States v. 877.59, 32 F.3d 1151 (7th Cir. 08/17/1994).)

In re Oliver, 333 U.S. 257, 273, 68 S.Ct. 499, 507-08 (1948). "Judgment without such citation and opportunity . . . can never be upheld where justice is justly administered." Hovey v. Elliott, 167 U.S. 409, 418, 17 S.Ct. 841, 845 (1897) (citation and internal quotation marks omitted). "A defendant who has been denied an opportunity to be heard in his defense has [indeed] lost something indispensable." Snyder v. Massachusetts, 291 U.S. 97, 116, 54 S.Ct. 330, 336 (1934). (United States v. Frazier, No. 01-14680 (11th Cir. 10/15/2004).)

"A sentence of a court pronounced against a party without hearing him, or giving him an opportunity to be heard, is not a judicial determination of his rights, and is not entitled to respect in any other tribunal." Windsor v. McVeigh, 93 U.S. 274, 277, 278, 23 L. Ed. 914; Hovey v. Elliott, 167 U.S. 409, 414, 17 S. Ct. 841, 42 L. Ed. 215. (In re Noell, 93 F.2d 5 (8th Cir. 11/21/1937).)

Typically, we require the district court to hold an evidentiary hearing on damages, even in the case of default judgments such as this one. See United Artists Corp. v. Freeman, 605 F.2d 854, 957 (5th Cir.1979).

…no person shall be deprived of property without due process of law….  (Hovey v. Elliott,167 U.S. 409, 17 S. Ct. 841, 42 L. Ed. 215, and Hammond Packing Company v. State of Arkansas, 212 U.S. 322, 29 S. Ct. 370, 53 L. Ed. 530.)

The right of a litigant to be heard is one of the fundamental rights of due process of law. A denial of the right requires a reversal. Reynolds v. Cochran, 365 U.S. 525, 81 S. Ct. 723, 5 L. Ed. 2d 754; Hovey v. Elliott, 167 U.S. 409, 17 S. Ct. 841, 42 L. Ed. 215. (Council of Federated Organizations v. Mize, 339 F.2d 898 (5th Cir. 12/22/1964).)

The reasoning displayed in Justice Harlan's extensive discussion in Boddie v. Connecticut, 401 U.S. 371, 91 S. Ct. 780, 28 L. Ed. 2d 113 (1971) of the rights of defendants therefore remains viable because, as he recognized, the judicial system is the exclusive peaceful means by which a defendant may protect his rights and interests. It is a venerable and recurring theme of our jurisprudence that "due process of law signifies a right to be heard in one's defence," Hovey v. Elliott,167 U.S. 409, 417, 17 S. Ct. 841, 42 L. Ed. 215 (1897). See also, Windsor v. McVeigh, 93 U.S. 274, 277, 23 L. Ed. 914 (1876); Baldwin v. Hale, 68 U.S. (1 Wall.) 223, 17 L. Ed. 531 (1864).  Thus, the central wisdom of Boddie informs our resolution of the present case: "Due process requires, at a minimum, that absent a countervailing state interest of overriding significance, persons forced to settle their claims of right and duty through the judicial process must be given a meaningful opportunity to be heard." 401 U.S. at 377, 91 S. Ct. at 785. 

44. Windsor will utilize the hearing to challenge the basis and reasonableness of such proposed sanctions.  
45. Windsor also seeks leave of the Court in MIST-1 to file a similar motion against Maid and their attorneys, but he is enjoined from filing such a motion.

46. Pro Se Windsor needs a reasonable period of time following the hearing, to file an amended response to this motion and the oral arguments.
47. Windsor anticipates that he will seek leave of the Court to file motions during or following the hearing. (Brandt v. Magnificent Quality Florals Corp., No. 07-20129-CIV-HUCK/SIMONTON (S.D.Fla. 03/31/2009).)
48. Windsor moved for and demanded discovery.
49. Windsor will defend the 1927 Motion, but much of the testimony required and evidence needed is from people who will not provide an affidavit.  Windsor needs to be able to subpoena attorneys who have refused to provide affidavits out of fear of reprisals from Judge Evans and other federal judges in Atlanta.  Windsor also needs to be able to subpoena others to give testimony.  Windsor needs to be able to question those who provided affidavits for this motion as it is impossible to address the myriad issues in any other manner.  

50. Windsor needs discovery.  He can obtain evidence in a deposition that he cannot obtain in affidavits.  Windsor needs specific witnesses who must be subpoenaed because they will not voluntarily provide affidavits.  The Court in MIST-1 will be denying Windsor’s right to defend himself properly if discovery is denied.

51. Windsor has demanded that the Court in MIST-1 lift the seal on Doc. 168 as the documents are no longer a secret and will provide evidence that will prove that MIST-1 should be reopened.  (See MIST-1 Doc. 561.)
52. Judge Evans has rebuked every effort – motion to compel, subpoena, motion to lift seal.  Windsor moves this Court to compel production of these documents.  These documents will prove that MIST-1 must be reopened.
53. Windsor objected to violation of due process and sought approval to file a legal action on due process.  Windsor also requested a stay in MIST-1.

54. Windsor objects because Judge Evans has previously violated Windsor’s Constitutional rights to due process. 
AN INJUNCTION WAS ISSUED AGAINST WINDSOR WITHOUT NOTICE, AND HE HAS BEEN DENIED ACCESS TO THE COURTS.
55. Windsor was given absolutely no warning that Judge Evans would consider issuing an injunction against Windsor (which amounts to a complete dismissal).  Windsor asked for an evidentiary hearing in the 1927 Motion in his Response [Doc. 484, P 20: (5)] filed on August 3, 2009 (five months before the Order was issued).  Judge Evans had ignored every filing from May 22, 2009 until the order of December 22, 2009.  Despite at least 20 requests for hearings and at least eight motions for conferences, there was absolutely no communication from Judge Evans at any time to indicate that such an action might be given any consideration whatsoever.

Considerations of constitutional due process also suggest that the district court's warning must be explicit and clear. In Societe Internationale v. Rogers,357 U.S. 197, 2 L. Ed. 2d 1255, 78 S. Ct. 1087 (1958), the Supreme Court recognized that "there are constitutional limitations on the power of courts, even in aid of their own valid processes, to dismiss an action without affording a party the opportunity for a hearing on the merits of his cause." Id. at 209 (citing Hovey v. Elliott,167 U.S. 409, 42 L. Ed. 215, 17 S. Ct. 841 (1897)). See also Insurance Corp. of Ireland, Ltd. v. Compagnie des Bauxites de Guinee, 456 U.S. 694, 706, 72 L. Ed. 2d 492, 102 S. Ct. 2099 (1982) (also citing Hovey with approval). (Choice Hotels International, Inc. v. Goodwin and Boone, 11 F.3d 469 (4th Cir. 12/09/1993).)

56. Judge Evans has improperly foreclosed Windsor’s access to this Court in MIST-1 and other courts, including appellate courts and state courts.  Judge Evans issued an injunction without giving Windsor the opportunity to be heard at the hearing that he requested.  Judge Evans denied Windsor’s December 2009 request to file a Petition for Writ of Mandamus and threatened Windsor if he did.  (See Exhibit 2.)  Procedural due process requires notice and an opportunity to be heard before any governmental deprivation of a property or liberty interest. (Zipperer v. City of Fort Myers, 41 F.3d 619, 623 (11th Cir. 1995).)  

57. Maid has already attempted to use the December 22, 2009 order in a wrongful attempt with a motion to dismiss in a totally unrelated New York state court action challenging the state’s violation of competitive bidding laws.  

58. Meaningful access to the courts is a Constitutional right that has been denied by Judge Evans.

Meaningful access to the courts is a constitutional right. Procup v. Strickland, 792 F.2d 1069, 1072 (11th Cir. 1986) (per curiam) (en banc). 

“Meaningful access to the courts is a right of constitutional significance.” (See Christopher v. Harbury, 536 U.S. 403, 415 & n.12, 122 S.Ct. 2179, 2187 & n.12, 153 L.Ed.2d 413 (2002).) “Thus, appellant was entitled to notice and an opportunity to be heard before the court imposed the injunctive order.”

59. Judge Evans has completely closed Windsor’s First Amendment right of access to the courts in violation of the Constitution, the law of the Eleventh Circuit, the Supreme Court, and every other circuit.

“He just cannot be completely foreclosed from any access to the court." Id. at 1074. (United States v. Powerstein, 185 Fed.Appx. 811 (11th Cir. 06/19/2006).) (emphasis added.)

"The only restrictions this Circuit has placed upon injunctions designed to protect against abusive and vexatious litigation is that a litigant cannot be 'completely foreclosed from any access to the court.'"  (Procup v. Strickland, 792 F.2d 1069 at 1074 (11th Cir. 1986). (See Shell v. U.S. Dep't of Housing and Urban Development, No. 09-12811 (11th Cir. 12/02/2009); Copeland v. Green, 949 F.2d 390, 391 (11th Cir. 1991) (per curiam); Safir v. United States Lines, Inc., 792 F.2d 19, 24 (2d Cir. 1986); Sires v. Gabriel, 748 F.2d 49, 51 (1st Cir. 1984); In re Chapman, 328 F.3d 903, 905-06 (7th Cir. 2003); In re Davis, 878 F.2d 211, 212 (7th Cir. 1989); Washington v. Alaimo, 934 F. Supp. 1395 (S.D. Ga. 1986); Martin-Trigona v. Shaw, 986 F.2d 1384, 1387 (11th Cir. 1993) (citation omitted); AJULUCHUKU v. SOUTHERN NEW ENGLAND SCHOOL OF LAW, 1:05-MI-0251,and others, (N.D.Ga. 10/13/2005); United States v. Flint, 178 Fed.Appx. 964 (11th Cir. 05/01/2006); Ortman v. Thomas, 99 F.3d 807, 811 (6th Cir. 1996); Rushing v. Kent County Facility, No. 1:07-cv-580 (W.D.Mich. 07/31/2007); Moore v. Hillman, No. 4:06-cv-43 (W.D.Mich. 05/11/2006); Riccard v. Prudential Ins. Co. of Am., 307 F.3d 1277, 1295 n.15 (11th Cir. 2002) (emphasis added). (Klay v. United Healthgroup, Inc., No. 02-1664) (11th Cir. 06/30/2004); In re Green, 598 F.2d 1126, 1127 (8th Cir. 1979); Stone v. South Central Regional Jail, No. 04-6399 (4th Cir. 08/09/2004); Armstrong v. Koury Corp., 211 F.3d 1264 (4th Cir. 04/10/2000); Sires v. Gabriel, 748 F.2d 49, 51 (1st Cir. 1984).)

"[o]ur precedent condemns" the "prospective shutting [of] the courthouse door." Cofield v. Alabama Public Service Commission, 936 F.2d 512 at 518 (11th Cir. 1991).)

60. The actions of Judge Evans are totally unfair and totally illegal.

The Sixth Circuit also rejected an injunctive order prohibiting a vexatious plaintiff from "filing any civil lawsuit . . . based upon or arising out of" the underlying suit. Ortman v. Thomas, 99 F.3d 807, 810-11 (6th Cir. 1996) (quoting Ortman v. Thomas, 906 F. Supp. 416, 424 (E.D. Mich. 1995)). The court noted that while sanctions against the abusive plaintiff were appropriate, "[t]he absolute bar to further litigation . . . is too broad." Id. at 811. More recently, the Fourth Circuit vacated an injunction prohibiting a plaintiff from filing any papers without leave of court. See Cromer v. Kraft Foods N. Am., Inc., 390 F.3d 812, 818-19 (4th Cir. 2004). Although not an IFP case, Cromer turned on the same right of access to the courts involved here, and it held that an injunction prohibiting the plaintiff from making "any and all filings" was overbroad. Id. at 819. Like the courts in Cok and Ortman, the Fourth Circuit in Cromer also emphasized that prospective filing limitations ought to bear some relationship to the litigant's objectionable actions in pending suits, and cannot be wholesale restrictions on all future filings in unrelated matters. See id. (Miller v. Donald, 541 F.3d 1091 (11th Cir. 08/29/2008).)  (See United States v. Flint, 178 Fed. Appx. 964 (11th Cir. 2006) (per curiam); Hubbard v. Azzara, No. 8:01-cv-1154-T-24 EAJ (M.D.Fla. 09/12/2008).)

61. There was no SHOW CAUSE issued to Windsor as required by Eleventh Circuit law.  Windsor had no notice.

Upon these findings and consistent with Eleventh Circuit law, this Court required Plaintiff to show cause within ten days… why a Martin-Trigona injunction should not be entered. (See Procup v. Strickland, 792 F.2d 1069 (11th Cir. 1986); Torres v. McCoun, No. 8:08-cv-1605-T-33MSS (M.D.Fla. 09/10/2008).)  (See Western Water Management, Inc. v. Brown, 40 F.3d 105, 109 (5th Cir. 1994).)

62. This is not an extreme situation to justify anywhere near such an injunction.  Windsor had filed only two pro se lawsuits in his entire life prior to the DC Action.  Windsor has never been warned of any improper behavior.  Windsor is not an abusive litigant.  Windsor is an aggrieved party.

…drastic remedies such as this "are to be used only in extreme situations as the court has a wide range of lesser sanctions that will not deprive the litigant of his or her day in court." (Donaldson, 819 F.2d at 1557 n.6.)  Even if Rubenstein has a history of baseless filings in state court, this is only the second time she has done so in federal court. She therefore has not yet behaved in a way suggesting that "injunctive relief is the only means that offers any chance of preventing further harassment, ... further clogging of the judicial machinery with meritless pleadings, and further overloading of already overloaded court dockets." (Riccard, 307 F.3d at 1295; Rubenstein v. Bauman, No. 1:07cv798-MHT (M.D.Ala. 05/15/2008).)

…litigiousness alone will not support an injunction against a plaintiff, Kane v. City of New York,468 F. Supp. 586, 590 (S.D.N.Y.), aff'd without op., 614 F.2d 1288 (2d Cir. 1979), and that the use of such measures against a pro se plaintiff should be approached with particular caution, Hill v. Estelle, 423 F. Supp. 690, 695 (S.D.Tex.1976).  We expect that injunctions against litigants will remain very much the exception to the general rule of free access to the courts. (Pavilonis v. King, 626 F.2d 1075 (1st Cir.), cert. denied, 449 U.S. 829, 66 L. Ed. 2d 34, 101 S. Ct. 96 (1980).)  (See Ex parte Tyler, 70 F.R.D. 456, 457 (E.D.Mo. 1975).)

63. Windsor has been wrongly blocked from appellate court and state court action.  Windsor’s legitimate rights have been trampled.

…an "injunction against future filings must be tailored to protect the courts and innocent parties, while preserving the legitimate rights of litigants." (Farguson, 808 F.2d at 359-60.)

“…a district court's pre-filing injunction may not extend to filings in any federal appellate court, and … a district court's pre-filing injunction may not extend to filings in any state court.” (Sieverding v. Colo. Bar Ass'n, 469 F.3d 1340, 1344 (10th Cir. 2006).)  (See Baum v. Blue Moon Ventures, LLC, 513 F.3d 181 (5th Cir. 01/03/2008).)

64. Injunctions affecting access to the courts must be used only sparingly.

… denial of access to the Court is a serious matter and injunctions against such access must be issued only sparingly. See Raffe v. John Doe, 619 F. Supp. 891, 898 (S.D.N.Y. 1985); Kane v. City of New York, 468 F. Supp. at 590. The history of this litigation to this point simply does not demonstrate the level of vexatiousness or harassment that has convinced the courts in this Circuit to issue such injunctions. See, for e.g., In the matter of Hartford Textile Corp., 681 F.2d 895, 896-97 (2d Cir. 1982); Sassower v. Sansverie, 885 F.2d 9, 10-11 (2d Cir. 1989) (per curiam) (upholding district court's enforcement of injunction issued due to litigant's "avalanche of litigation"). Even in Sassower, where the Second Circuit found the litigant's appeal frivolous and noted that it was the sixth appeal filed with them in one year, that Court did not enjoin him from free access to them, but instead warned him that such an injunction would be forthcoming if he continued to abuse the judicial process. Sassower, 885 F.2d at 11. (Carlin v. Gold Hawk Joint Venture, 778 F.Supp. 686 (S.D.N.Y. 11/14/1991).)
WINDSOR HAS BEEN DENIED ANY OPTIONS FOR RESPONDING TO MOTIONS AND ACTIONS IN MIST-1 -- 

A VIOLATION OF WINDSOR’S CONSTITUTIONAL RIGHTS
65. Windsor’s legal options for responding to the 1927 Motion have been severely limited by Judge Evans’ order of December 22, 2009.  It is a violation of Windsor’s Constitutional rights to have to respond to such a motion as a result.  Windsor should be filing motions for an extension of time, a stay, discovery, a hearing, a conference, sanctions, disqualification of Judge Evans, and more, but he is enjoined from so doing.  Windsor is also blocked by Judge Evans’ order of December 22, 2009 from getting the District Court Clerk to issue subpoenas for depositions and production of documents.  Judge Evans has virtually foreclosed Windsor’s access to the courts.  The Eleventh Circuit has ruled that this cannot be allowed. (Procup v. Strickland, 792 F.2d 1069, 1074 (11th Cir. 1986) (en banc). 

66. Judge Evans has denied due process for four years.  Windsor has NEVER been granted an evidentiary hearing.  Windsor has been denied a neutral judge.

67. Procedural due process requires notice and the opportunity to be heard.  Windsor has been denied both.

68. Windsor has filed the DC Action under the risk that Judge Evans will rule that he has violated the injunction.  [Exhibit 1 hereto.]  Windsor submits that the DC Action deals with the actions of Judge Evans from July 27, 2009 to the present, which is not the subject of any other civil action.  This DC Action also brings charges against other defendants who have not been the subject of any other action. 

Procedural due process requires notice and an opportunity to be heard before any governmental deprivation of a property or liberty interest. Zipperer v. City of Fort Myers, 41 F.3d 619, 623 (11th Cir. 1995). Thus, appellant was entitled to notice and an opportunity to be heard before the court imposed the injunctive order complained of.

"An essential principle of due process is that a deprivation of life, liberty, or property `be preceded by notice and opportunity for hearing appropriate to the nature of the case' " (quoting Mullane v. Central Hanover Bank & Trust Co., 339 U. S. 306, 313 (1950)); Concrete Pipe & Products of Cal., Inc. v. Construction Laborers Pension Trust for Southern Cal., 508 U. S. 602, 617 (1993) ("due process requires a `neutral and detached judge in the first instance' " (quoting Ward v. Monroeville, 409 U. S. 57, 61-62 (1972)). 

"For more than a century the central meaning of procedural due process has been clear: `Parties whose rights are to be affected are entitled to be heard; and in order that they may enjoy that right they must first be notified.' It is equally fundamental that the right to notice and an opportunity to be heard `must be granted at a meaningful time and in a meaningful manner.' " Fuentes v. Shevin, 407 U. S. 67, 80 (1972) (quoting Baldwin v. Hale, 1 Wall. 223, 233 (1864); Armstrong v. Manzo, 380 U. S. 545, 552 (1965) (other citations omitted)). These essential constitutional promises may not be eroded.  (Hamdi v. Rumsfeld, 124 S.Ct. 2633, 542 U.S. 507, 159 L.Ed.2d 578 (U.S. 06/28/2004).)

It never has been doubted by this court, or any other so far as we know, that notice and hearing are preliminary steps essential to the passing of an enforceable judgment, and that they, together with a legally competent tribunal having jurisdiction of the case, constitute basic elements of the constitutional requirement of due process of law. The words of Webster, so often quoted, that by "the law of the land" is intended "a law which hears before it condemns," have been repeated in varying forms of expression in a multitude of decisions. In Holden v. Hardy, 169 U.S. 366, 389, the necessity of due notice and an opportunity of being heard is described as among the "immutable principles of justice which inhere in the very idea of free government which no member of the Union may disregard." And Mr. Justice Field, in an earlier case, Galpin v. Page, 18 Wall. 350, 368-369, said that the rule that no one shall be personally bound until he has had his day in court was as old as the law, and it meant that he must be cited to appear and afforded an opportunity to be heard. "Judgment without such citation and opportunity wants all the attributes of a judicial determination; it is judicial usurpation and oppression, and never can be upheld where justice is justly administered." Citations to the same effect might be indefinitely multiplied, but there is no occasion for doing so.  The decisions all point to that conclusion. In Cooke v. United States, 267 U.S. 517, 537, it was held that where a contempt was not in open court, due process of law required charges and a reasonable opportunity to defend or explain. The court added, "We think this includes the assistance of counsel, if requested, . . ."  (Ozie Powell v. Alabama Haywood Patterson v. Same Charley Weems and Clarence Norris v. Same, 53 S. Ct. 55, 287 U.S. 45 (U.S. 11/07/1932).)

It is true, of course, that "the fundamental requirement of due process is an opportunity to be heard upon such notice and proceedings as are adequate to safeguard the right for which the constitutional protection is invoked." (Anderson National Bank v. Luckett, 321 U.S. 233, 246.)

Punishment implies a trial: "No person shall be deprived of life, liberty, or property, without due process of law." Due process requires that a man be heard before he is condemned, and both heard and condemned in the due and orderly procedure of a trial as recognized by the common law from time immemorial. It was said by the court in Hagar v. Reclamation District,111 U.S. 701, 708, "undoubtedly where life and liberty are involved, due process requires that there be a regular course of judicial proceedings, which imply that the party to be affected shall have notice and an opportunity to be heard." And by Mr. Justice Bradley, in defining "due process of law" in Davidson v. New Orleans, 96 U.S. 97, 107, "if found to be suitable or admissible in the special case, it will be adjudged to be 'due process of law,' but if found to be arbitrary, oppressive, and unjust, it may be declared to be not 'due process of law.'" And no person who has once come within the protection of the Constitution can be punished without a trial. (Fong Yue Ting v. United States. Wong Quan v. United States. Lee Joe v. United States, 13 S. Ct. 1016, 149 U.S. 698 (U.S. 05/15/1893).)

As the Supreme Court noted in Mullane v. Central Hanover Bank & Trust, Co., "'[t]he fundamental requisite of due process of law is the opportunity to be heard.'" 339 U.S. 306, 314, 70 S.Ct. 652, 657, 94 L.Ed. 865 (1950) (quoting Grannis v. Ordean, 234 U.S. 385, 394, 34 S.Ct. 779, 783, 58 L.Ed. 1363 (1914)). 

Indeed, we have stated time and again that reasonable notice of a charge and an opportunity to be heard in defense before punishment is imposed are "basic in our system of jurisprudence." In re Oliver, 333 U.S. 257, 273 (1948). See, e. g., Joint Anti-Fascist Committee v. McGrath, 341 U.S., at 143, 164-165, 171-172, 178, 185 (concurring opinions of Black, Frankfurter, DOUGLAS, and Jackson, JJ.); Cole v. Arkansas, 333 U.S. 196, 201 (1948). We have emphasized this fundamental principle where rights of less standing than personal liberty were at stake. E. g., Sniadach v. Family Finance Corp., 395 U.S. 337 (1969); Morgan v. United States, 304 U.S. 1, 18 (1938); Grannis v. Ordean, 234 U.S. 385, 394 (1914). In Mullane v. Central Hanover Trust Co., 339 U.S. 306 (1950), the Court stated: "Many controversies have raged about the cryptic and abstract words of the Due Process Clause but there can be no doubt that at a minimum they require that deprivation of life, liberty or property by adjudication be preceded by notice and opportunity for hearing …." (339 U.S., at 313.) 


…any sanctions must be imposed in accordance with the due process of law. (Kleiner v. First National Bank, 751 F.2d 1193 (11th Cir. 01/31/1985).)

Attorneys and clients facing possible discipline have interests qualifying for protection under the Due Process Clause of the Fifth Amendment. Procedural due process requires notice and an opportunity to be heard before any governmental deprivation of a property interest. (Boddie v. Connecticut, 401 U.S. 371, 379, 91 S. Ct. 780, 786, 28 L. Ed. 2d 113 (1971).) 

The specific dictates of due process will be determined by the interaction of several factors, including the risk of an erroneous imposition of sanctions under the procedures used and the probable value of additional notice and hearing….  (Mathews, 424 U.S. at 348, 96 S. Ct. at 909.)  "An elementary and fundamental requirement of due process in any proceeding which is to be accorded finality is notice reasonably calculated, under all the circumstances, to apprise interested parties of the pendency of the action and afford them an opportunity to present their objections." (Mullane v. Central Hanover Trust Co., 339 U.S. 306, 314, 70 S. Ct. 652, 657, 94 L. Ed. 865 (1950).) 

69. Windsor raised various objections and provided preliminary thoughts as to the arguments that he will make at the hearing in his Preliminary Response to the 1927 Motion.  He filed these with the court last week, so Judge Evans is likely to rule any minute.  She usually gives immediate responses to motions filed by Maid.
70. Windsor will object at the hearing because Judge Evans has no business sitting in judgment of Windsor in this action while she has been a party to this action, filing motions and briefs.  Judge Evans’ orders have been for the purpose of punishing an adversary.  Windsor will move for the disqualification of Judge Evans as soon as he is given the opportunity to make such a motion; he is currently enjoined from making such a motion.

71. Windsor may object to the 1927 Motion due to procedural deficiency.  Maid filed this motion without obtaining leave of court. There are no proceedings pending before this Court.  Judge Evans ended all proceedings on December 22, 2009, but 15 days later, Maid filed this improper motion.  The motion partially granted on December 22, 2009 did not seek attorneys’ fees.

72. The Eleventh Circuit has agreed with other circuits that a motion for “sanctions” must occur prior to judicial rejection of the offending motion(s). 

We agree with the Second, Fourth, and Sixth Circuits that the service and filing of a motion for sanctions "must occur prior to final judgment or judicial rejection of the offending" motion. Ridder v. City of Springfield, 109 F.3d 288 (6th Cir. 1997) at 297. (In re Walker, 532 F.3d 1304 (11th Cir. 07/07/2008).)

73. At the hearing, Windsor will argue that Judge Evans has not properly administered MIST-1.  Judge Evans ignored at least 18 requests for conferences and eight requests for hearings by Windsor in 2009.  If Judge Evans had a problem, she should have simply scheduled a conference or hearing.  If Maid wanted Judge Evans to address issues in this case and limit expenses, all they had to do was request a conference or a hearing.  Instead, they opposed each and every motion by Windsor.

74. Judge Evans found no reason to sanction Windsor at any time in this civil action from March 2006 to January 2010.  Judge Evans denied Maid’s requests for attorneys’ fees, costs, and sanctions in all motions, responses, and replies filed by Maid in 2009.  The Eleventh Circuit found no reason to sanction Windsor at any time.

75. Maid and their attorneys did not file a single affidavit or piece of evidence in 2009 or 2010 to controvert any of the facts and evidence filed by Windsor.  Maid failed to take any actions to mitigate expense.

76. Judge Evans violated the Local Rules by failing to act as required by N.D.Ga. L.R. 83.1C to investigate charges of professional misconduct by Maid’s attorneys.

77. This also violates the Code of Judicial Conduct.

78. Windsor objects to the 1927 Motion because other actions are pending.  All orders issued in this case in 2009 are on appeal either with the Eleventh Circuit or the United States Supreme Court.  Windsor objects to the 1927 Motion because an Independent Action in Equity for Fraud Upon the Court in this case pursuant to FRCP Rule 60(d) is pending in Civil Action 1:09-CV-02027-WSD.  The Plaintiffs, their attorneys, and Judge Orinda D. Evans are all defendants in this related action.  

79. Windsor objects to the 1927 Motion due to fraud upon the courts.  Judge Evans continues to obstruct justice by concealing the documents submitted to her under seal for an in camera inspection. [Doc. 168.]  These documents should prove that Maid and Maid’s Attorneys committed serious fraud upon the courts.  By submitting bogus document(s) Judge Evans, Maid concealed information that proves fraud and misrepresentation in New York, trademark violations, violations of several New York laws, as well as providing a clear explanation for why the Plaintiffs have lied thousands of times.

80. Windsor will argue at the hearing that he did not violate any court rule, court deadline, court request, or other court requirement. (Campos v. City of Naples, 202 Fed.Appx. 381 (11th Cir. 10/25/2006).)
81. Windsor objects to the 1927 Motion as Judge Evans never gave any notice to Windsor of any specific conduct that it considered to be potentially sanctionable.

A court may strike a pleading pursuant to Rule 12(f) without a showing of prejudice and without notice.). It "is a codification of part of the district court's inherent power to manage pending litigation[.]" (Allapattah Servs., Inc. v. Exxon Corp., 372 F.Supp.2d 1344, 1371 (S.D. Fla. 2005).)  District court intervention in this fashion accomplishes several objectives. First, it conserves judicial and parajudicial resources and thereby benefits litigants standing in queue waiting to be heard. Second, it curtails the need for satellite litigation under Rule 11, 28 U.S.C. § 1927, or the court's inherent power. Third, it minimizes counsel's and his client's exposure to a criminal contempt citation. Fourth, it limits the potential for post-litigation tort actions for abuse of process or malicious prosecution. Fifth, early sua sponte intervention -- coupled with the imposition of punitive measures when the use of abusive litigation tactics is deliberate -- operates as both a specific and a general deterrent. And, finally, early sua sponte intervention will ensure public confidence in the court's ability to administer civil justice.   (Byrne v. Nezhat, 261 F.3d 1075, 1133-34 (11th Cir. 2001). The Court also notes it has inherent power to strike pleadings. 28 U.S.C. § 1651. (Riggs v. Dayco Products, Inc., No. 1:05CV91 (W.D.N.C. 02/22/2006).) 

82. Windsor will argue at the hearing that O.C.G.A. 13-6-11 is not applicable in this action for several reasons.  O.C.G.A. 13-6-11 applies to recovery of attorneys’ fees for a plaintiff’s claims.  (Lineberger v. Williams, 195 Ga.App. 186, 188-189 (Ga. Ct. App. 1990).)  All of the issues in this action in 2009 were counterclaims of Windsor’s.  Judge Evans has previously issued a decision in this civil action stating just this. (MIST-1 Doc. 325, P 3, ¶3.)  Maid has been paid attorneys’ fees and agreed to payment in full of all attorneys’ fees. (MIST-1 Doc. 390.)

83. Maid never sent a letter to Windsor indicating that they felt the actions were improper and that they would seek attorneys’ fees.

84. Maid and their attorneys are dishonest.  Windsor will prove at the hearing on the 1927 Motion that MOTM and Steamboat have dirty hands and are not entitled to any relief.  If Maid is allowed to recover any fees, they should not be able to recover excess fees caused by their own misconduct, excesses, or failure reasonably to mitigate it losses. Only reasonable fees may be recovered.  This must be addressed at the hearing.

85. Windsor is not an attorney. Windsor is pro se.  Based upon Windsor’s extensive research, nothing that he filed was frivolous. (See Baker v. Alderman, 158 F.3d 516, 524 (11th Cir.1998).)
86. At the hearing on the 1927 Motion, the Court in MIST-1 will find that sanctions must be imposed against Maid because they frivolously denied factual allegations, even though the allegations were true and Maid and their attorneys either knew that they were true or would have known that they were true after conducting a reasonable inquiry.  (Williams v. R.W. Cannon, Inc., No. 08-60168-CIV-UNGARO/SIMONTON (S.D.Fla. 09/24/2008).)
87. At the hearing, Windsor will present information to show that Maid cannot satisfy the standard for the Court to invoke its “inherent powers.”  Windsor will show that sanctions that are impermissible under § 1927 are also impermissible under a district court's inherent powers. 
88. At the hearing, Windsor will address and present evidence and testimony relative to bad faith.  
(See Barnes v. Dalton, 158 F.3d 1212, 1214 (11th Cir.1998); Mroz, 65 F.3d at 1575; Chambers, 501 U.S. at 50, 111 S.Ct. at 2132; United States v. Int'l B'hd of Teamsters, Chauffeurs, 948 F.2d 1338, 1345 (2d Cir.1991); Byrne v. Nezhat, 261 F.3d 1075 (11th Cir. 08/14/2001); Schwartz v. Millon Air Inc., 341 F.3d 1220, 1225-26 (11th Cir. 2003) (§ 1927); Thomas v. Tennoco Packaging Co., 293 F.3d 1306, 1320 (11th Cir. 2002); Avirgan v. Hull, 932 F.2d 1572, 1582 (11th Cir. 1991).)

Courts considering the exercise of inherent powers, given its potency, must govern themselves "with restraint and discretion." (Roadway Express, 447 U.S. at 764; Cordoba v. Dillard's, Inc., 419 F.3d 1169, 1176 n.4 (11th Cir. 2005).). "Recognition and application of such power is ‘grounded first and foremost upon necessity.'" (In re Novak, 932 F.2d at 1406 (quoting U. S. v. Providence Journal Co., 485 U.S. 693, 701 (1988)); see also Klein v. Stahl GMBH & Co. Maschinefabrik, 185 F.3d 98, 109 (3rd Cir. 1999). Accordingly, a court may only invoke its inherent power when essential to protect its ability to function. (In re Novak, 932 F.2d at 1406; see, e.g., Byrne v. Nezhat, 261 F.3d 1075, 1106 (11th Cir. 2001); Peterson v. BMI Refractories, 124 F.3d 1386 (11th Cir. 1997).)
In invoking its inherent powers, the Court must, of course, exercise caution and it must comply with the mandates of due process, both in determining that the requisite bad faith exists and in assessing fees.  (Roadway Express, Inc. v. Piper, 447 U.S. 752, 100 S.Ct. 2455, 65 L.E.2d 488 (1980).)  

The court must afford the sanctioned party due process. (Chambers v. NASCO, Inc., 501 U.S. 32, 49, 111 S.Ct. 2123, 2135 (1991); In re Walker, 532 F.3d 1304 (11th Cir. 07/07/2008).)

89. Windsor will show that he has not delayed or disrupted the litigation.    

“A party . . . demonstrates bad faith by delaying or disrupting the litigation or hampering enforcement of a court order.”  (In re Sunshine Jr. Stores, Inc., 456 F.3d 1291 . at 1304-05 (11th Cir. 2006).)  From this Circuit, “inherent powers” sanctions have been upheld in rare and egregious circumstances where… certain discovery conduct was so egregious as to justify a finding of bad faith; and where the party received multiple warnings that its conduct was sanctionable.  (See Martin v. Automobile Lamborghini Exclusive, Inc., 307 F.3d 1332 (11th Cir. 2002).)  


90. Windsor received no warnings whatsoever that he faced sanctions.

The Eleventh Circuit has affirmed a trial court’s award of sanctions under its inherent powers where the offending party received repeated timely warnings that it faced sanctions if it continued with its conduct.  For example, in Chambers, both the court and opposing counsel repeatedly warned counsel and the party that their conduct was unethical and sanctionable.  Chambers, 501 U.S. at 37-39, 111 S.Ct. at 2128-29.  In Malautea, defendant and counsel were warned repeatedly that sanctions would be awarded if the Court’s Orders to produce certain information were not followed.  Id. at 1543.  Only after several opportunities to cure the deficiencies did the Court invoke its inherent powers.  Id. at 1543.

91. Windsor will show at the hearing that the facts before the Court in MIST-1 fit none of the egregious scenarios required.  Windsor ignored no Court Orders, filed pleadings on time, diligently attempted to gain a conference with Judge Evans to ensure that he was doing nothing wrong, and followed the Local Rules.  There are no allegations that Windsor engaged in conduct that “hampered the enforcement of the court’s orders.”  Windsor neither “concealed falsities” in his pleadings nor failed to disclose material facts to Judge Evans.  Windsor will show at the hearing that the factors recognized by the Eleventh Circuit and the Supreme Court of the United States as cumulatively justifying a court’s exercise of its inherent powers are not present.

92. Windsor will show at the hearing that Maid seeks Judge Evans’ invocation of the court’s inherent powers, despite the lack of any complaints from Judge Evans about Windsor’s behavior during these proceedings.  Maid’s counsel never submitted a Rule 11 notice, an abusive litigation demand letter, or any other communication to Windsor.  Maid’s attorneys never obtained a ruling from Judge Evans that Windsor engaged in any improper litigation conduct.  Maid’s attorneys never elicited even a suggestion from Judge Evans that Windsor was engaged in misconduct amounting to a “defiling” of the “temple of justice.”  Unlike Chambers, Windsor was never warned that any conduct in which he engaged could lead to sanctions.  

93. Maid’s 1927 Motion does not provide Windsor with sufficient notice of the complaints against him.  Maid makes numerous shotgun allegations of misconduct.  However, Maid does not describe the particular acts, tied to dates, times, or events that give reasonable specificity of the conduct complained up.  Merely describing general events with derogatory words does not make a viable argument or give constitutionally reasonable notice of the charges. This leaves Windsor and the court really speculating as to what Maid’s alleged complaints are. Given the generality of the accusations, Windsor must object. 

94. Maid has not provided the court with the information necessary to discern the amount of Maid’s claimed entitlement from the exhibits submitted by Maid in support of their claim. The supporting affidavits fail to adequately connect the allegedly excess work and expenses.

95. Windsor will argue that Maid’s attempt to recover attorneys’ fees is barred by collateral estoppel.  Judge Evans has already ruled on Maid’s attorneys’ fees in MIST-1.  Maid now seeks more.  Neither 28 U.S.C. §1927, nor the court’s “inherent power” doctrine, nor O.C.G.A. 13-6-11 apply to provide legal fees in this case.   

96. Windsor has stated repeatedly in his declarations filed with the Court in  MIST-1 that he does not have a frivolous bone in his body and has never filed any motions that were frivolous. Windsor will provide proof of this at the hearing as well as testimony from attorneys and other special witnesses. 

97. The claims made by Maid are excessive and over-reaching.  Windsor will present information on this objection at the hearing.

98.  Windsor objects to the affidavits provided by Maid, and he must seek leave of the Court in MIST-1 at the hearing to strike the affidavits.  Windsor has been enjoined from filing such motions, so his only opportunity will be at the hearing.

99. Mr. Carl Hugo Anderson (“Mr. Anderson”) is a known perjuror as are Mr. Marc W. Brown (“Mr. Brown”), and Mr. Robert J. Schul (“Schul”).  They must not be allowed to testify through affidavits.  Cross examination is mandatory with these liars.

100. Windsor was not given early notice of these claims by Maid.

An attorney or party should be given early notice that his or her conduct may warrant sanctions. Early notice can deter continuing violations, thereby saving monetary and judicial resources. Matter of Yagman, Brown and Fleischer v. Baden,796 F.2d 1165, 1184 (9th Cir.), reh'g denied, 803 F.2d 1085 (1986). The Advisory Committee Note instructs a party seeking sanctions to "give notice to the court and the offending party promptly upon discovering a basis for doing so;" a failure to do so may result in a corresponding reduction in the amount of any costs and attorneys' fees awarded.  

101. Judge Evans has not determined Windsor’s ability to pay, and this must be considered under the court's inherent power to impose a sanction. 
The Supreme Court has warned that "[b]ecause of their very potency, inherent powers must be exercised with restraint and discretion." Chambers, 501 U.S. at 44, 111 S. Ct. at 2132. The Supreme Court noted that "[a] primary aspect of that discretion is the ability to fashion an appropriate sanction for conduct which abuses the judicial process." Id. at 44-45, 111 S. Ct. at 2132-33.  We conclude that, when exercising its discretion to sanction under its inherent power, a court must take into consideration the financial circumstances of the party being sanctioned. Cf. Baker v. Alderman, 158 F.3d 516, 528-29 (11th Cir. 1998) (imposing sanctions under Civil Rights Act and Rule 11); see also Byrne, 261 F.3d at 1098-99 n. 53 (concluding that the district court's consideration of parties' ability to pay sanctions imposed under Rule 11, 28 U.S.C. § 1927, and the court's inherent power was in accord with Baker). The inherent power to impose sanctions allows courts to vindicate their judicial authority, but such power must be used to fashion "an appropriate sanction." Chambers, 501 U.S. at 44-45, 111 S. Ct. at 2132-33.  (Martin v Automobili Lamborghini Exclusive, Inc., 307 F.3d 1332 (11th Cir. 09/30/2002).)

102. For the many reasons expressed above, Windsor objected to the 1927 Motion.  
See, Inre Murchison, 349 U.S. 133, 136, 755 S.Ct. 623, 99 L.Ed. 942 (1955); Liljeberg v.Health Services. Acquisition Corp., 486 U.S. 847, 869-70 (1988); Rice v. McKenzie, 581 F.2d 1114, 1116-17 (4th Cir. 1978); accord Withrow v. Larkin, 421 U.S. 35, 47 (1975).
"The neutrality requirement helps to guarantee that life, liberty, or property will not be taken on the basis of an erroneous or distorted conception of the facts or the law." 

The above is applicable to this court by application of Article VI of the United States Constitution and Stone v Powell, 428 US 465, 483 n. 35, 96 S. Ct. 3037, 49 L. Ed. 2d 1067 (1976).

The United States Constitution guarantees an unbiased Judge who will always provide litigants with full protection of ALL RIGHTS.
   
103. The Plaintiff has raised serious issues about fraud upon the courts in Civil Action 1:06-CV-0714-ODE in the United States District Court for the Northern District of Georgia (“MIST-1”).  The interests of justice require that these issues be considered by this Court.
104. Judge Evans has demonstrated a bias against the Plaintiff but has refused to recuse herself.

FOUR PART TEST FOR EVALUATING A MOTION FOR TRO
105. There is a four part test for determining whether a court should issue a TRO or preliminary injunction: (1) Irreparable injury will be suffered unless the injunction issues; (2) the Plaintiff has a substantial likelihood of success on the merits; (3) the threatened injury to the Plaintiff outweighs whatever damage the proposed injunction may cause the Defendants; and (4) if issued, the injunction would not be adverse to the public interest.  (Siegel v. Lepore, 234 F.3d 1163, 1176 (11th Cir., en banc, 2000).  Ingram v. Ault, 50 F.3d 898, 900 (11th Cir. 1995).  Horton v. City of Augustine, 272 F.3d 1318, 1326 (11th Cir. 2001).)
106. The Plaintiff will show below how each test weighs in the Plaintiff’s favor, indicating that the Motion must be granted.
Irreparable INJURY WILL BE SUFFERED
107. Defendants’ practices of concealing and possibly destroying evidence will do irreparable harm to the Plaintiff.   Deprivation of constitutional rights is clearly irreparable harm. (Johnson v. Mortham, 926 F. Supp. 1540, 1543 (S.D. Fla 1996) (“Deprivation of a fundamental right…constitutes irreparable harm.”)  Covino v. Patrissis, 967 F.2d 73, 77 (2d Cir. 1992).) 

108. Moreover, the continued actions of Judge Evans in MIST-1 will be devastating to the Plaintiff.

109. The Plaintiffs has no adequate remedy at law, and has, and is continuing to suffer, irreparable harm. 

110. Such imminent harm is impossible to quantify and, thus, would cause irreparable injury and establishes that there is no adequate remedy at law.
No Burden to the Defendants

111. Being prohibited from enforcing their illegal policies will be no burden at all to the Defendants.  

112. Being prohibited from destroying any evidence will be no burden at all to the Defendants.   

113. Being prohibited from issuing any future orders, judgments, or decrees in any case arising from the instant facts will be no burden at all to Judge Evans.

114. The balance of equities is an important factor in a court's decision as to whether it should grant a temporary injunction. When, through the issuance of an injunction, the moving party will avoid greater harm than the non-moving party will suffer, the balance of equities will be found to rest with the moving party. (Metropolitan Atlanta Rapid Transit Authority v. Wallace, 243 Ga. 491, 493, 254 S.E. 2d 822, 823 (1979).  It is a device "to keep the parties in order, and prevent one from hurting the other whilst their respective rights are under adjudication."  Lee v. Environmental Pest & Termite Control, Inc., 271 Ga. 371, 373, 516 S.E. 2d 76 (1999) (quoting Price v. Empire Land Co., 218 Ga. 80, 85,126 S.E.2d 626 (1962)).) 

115. This Court has the power to restrain by injunction "any . . . act of a private individual or corporation which is illegal or contrary to equity and good conscience and or which no adequate remedy is provided at law.  See Lively v. Grinstead, 210 Ga. 361, 364, 80 S.E. 2d 316, 318 (1954) ("equity by writ of injunction will restrain any act which is . . . contrary to equity in good conscience and for which no adequate remedy at law is provided").

116. A Temporary Restraining Order and Interlocutory Injunction will prevent additional harm to the Plaintiff and cause no harm to the Defendants.
The Plaintiff is Highly Likely to Succeed 
on the Merits

117. The Plaintiff has proven the facts necessary to be meritorious in this Civil Action.  Detailed evidence has been filed in the Verified Complaint.
118. Windsor has provided extensive facts showing Constitutional violations.  Windsor is being injured; that injury will be irreparable if the injunction does not issue; and Windsor has no adequate remedy at law.

To be entitled to permanent injunctive relief from a constitutional violation, a plaintiff must first establish the fact of the violation. (Rizzo v. Goode, 423 U.S. 362, 377, 96 S.Ct. 598, 607, 46 L.Ed.2d 561 (1976).) He must then demonstrate the presence of two elements: continuing irreparable injury if the injunction does not issue, and the lack of an adequate remedy at law. (Beacon Theatres, Inc. v. Westover, 359 U.S. 500, 506, 79 S.Ct. 948, 954, 3 L.Ed.2d 988 (1959).)

INJUNCTION WILL NOT BE ADVERSE TO 

THE Public Interest
119. The public must be vitally interested that judges deprive the public of their rights by committing fraud upon the courts.  The public needs to be protected from Judges such as Judge Evans and attorneys such as Maid’s Attorneys.  The Public will be well served by restrictions on the acts that the Defendants used to commit fraud upon the courts and the Plaintiff.  There is nothing in the relief requested that would harm the public interest in any way.  It will accomplish just the opposite.

CONCLUSION

120. The Plaintiff has shown that he will suffer irreparable harm if his Motion is not granted. The Plaintiff has shown that a grant of his Motion will not burden the Defendants, that the Plaintiff is likely to succeed on the merits, and that the public interest is served in a grant of the Motion. For the foregoing reasons, the Plaintiff’s Motion must be granted.
121. A proposed order is attached as Exhibit 3 hereto.  An Application for Injunction is also presented.  If the Court cannot schedule a Preliminary Injunction Hearing prior to the expiration of a TRO, the Plaintiff requests a preliminary injunction at this time.
Where a purported temporary restraining order extends for a longer than permissible duration, there is a sound basis for treating it as a preliminary injunction. See Sampson v. Murray, 415 U.S. 61, 86, 39 L. Ed. 2d 166, 94 S. Ct. 937 (1974) (citing National Mediation Board v. Air Line Pilots Association, 116 U.S. App. D.C. 300, 323 F.2d 305 (D.C. Cir. 1963)).

122. The Affidavit of Michelle Thornton is attached as Exhibit 4 to show the notice of the Motion for TRO that has been provided to the Defendants.
123. For the reasons stated above, the Plaintiff respectfully requests that this Court enter an order restraining or enjoining the Defendants as follows:

WHEREFORE, Windsor respectfully requests:

a. that Motion for Temporary Restraining Order is GRANTED; 
b. that Defendant Judge Orinda D. Evans by temporarily RESTRAINED and preliminarily enjoined from acting on the pending motion regarding sanctions/fees under 28 USC 1927, the Court’s Inherent Powers, and OCGA 13-6-11 in Civil Action 1:06-CV-0714-ODE in the United States District Court for the Northern District of Georgia, pending further order of the Court;
c. that Defendant Judge Orinda D. Evans is hereby temporarily RESTRAINED and preliminarily enjoined from issuing any future orders, judgments, or decrees in Civil Action 1:06-CV-0714-ODE in the United States District Court for the Northern District of Georgia, pending further order of the Court;
d. that Defendant Judge Orinda D. Evans is hereby temporarily RESTRAINED and preliminarily enjoined from prohibiting any access to the courts by William M. Windsor or anyone working with him or on his behalf and is RESTRAINED from enforcing the injunction issued on December 22, 2009 in Civil Action 1:06-CV-0714-ODE in the United States District Court for the Northern District of Georgia, pending further order of the Court; 
e. that Defendant Judge Orinda D. Evans is hereby COMPELLED to lift the seal on the contents of Docket 168 in Civil Action 1:06-CV-0714-ODE in the United States District Court for the Northern District of Georgia and allow Windsor to obtain a copy;
f. that all Defendants are hereby temporarily RESTRAINED and preliminarily enjoined from destroying any evidence or erasing or modifying any information on any computers relevant in any way to the Plaintiff, Alcatraz Media, LLC, Alcatraz Media, Inc., or any of the Defendants related to Civil Action No. 1:06-CV-0714-ODE (MIST-1), Civil Action No. 1:09-CV-01453-WSD, or Civil Action No. 1:09-CV-02027-WSD in the United States District Court for the Northern District of Georgia, pending further order of the Court;
g. that a Preliminary Injunction Hearing will be promptly scheduled by this Court; and
h. that this Court grant such other and further relief as is appropriate.
Respectfully submitted this 2nd day of February, 2010.

_______________________________ 
WILLIAM M. WINDSOR
Pro Se
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VERIFICATION OF WILLIAM M. WINDSOR


Personally appeared before me, the undersigned Notary Public duly authorized to administer oaths, William M. Windsor, who after being duly sworn declares under penalty of perjury that the foregoing is true and correct based upon his personal knowledge. 

This 2nd day of February, 2010.







___________________________








William M. Windsor

Sworn and subscribed before Windsor this 2nd day of February, 2010.
____________________________

Notary Public
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