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)
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)

EMERGENCY MOTION FOR RECUSAL OF JUDGE RICHARD J. LEON
Comes Now Plaintiff William M. Windsor (“Windsor” or “Plaintiff”), and asks that Judge Richard J. Leon (“Judge Leon”) be recused from the above entitled matter under 28 U.S.C. § 144 of the United State Code or 28 U.S.C. § 455, Canons 1, 2, and 3 of the Code of Judicial Conduct, all other relevant statutory and state and federal case law, as well as the First, Fifth, Sixth, Eighth, and Fourteenth Amendments to the United States Constitution, the Due Process Clause of the Fifth Amendment to the U.S. Constitution, the Constitution of the State of Georgia, and the Court’s inherent powers.  Based upon this motion, the attached Affidavit of Prejudice (Exhibit A), the 28 U.S.C. § 144 Certificate (Exhibit B), and exhibits hereto, Windsor moves for recusal of Judge Leon from all further proceedings in these matters.  Windsor shows the Court as follows:
1. Judge Leon has made significant errors of law and fact in the order filed February 17, 2009 (“Dismissal Order”) and the Memorandum Opinion filed February 17, 2010 (“Memorandum Opinion”).  

2. Judge Leon’s legal position is erroneous.  The law, the case law, and the facts all require that the Dismissal Order and Memorandum Opinion be vacated.  Additional information is provided in the Motion to Alter filed contemporaneously with this Motion to Recuse.  The Motion to Alter is referenced and incorporated herein as if attached hereto.  
3. Windsor does not believe Judge Leon made these errors innocently.  It is Windsor’s belief that Judge Leon’s actions have been due to his personal prejudice for fellow judges and his personal bias against anyone who would have the audacity to sue a federal judge. 
4. As required by 28 U.S.C. § 144, see the Affidavit of Prejudice (Exhibit A.)  It contains factual details of the prejudice as is required by this statute.

5. Judge Leon has labeled Windsor a “serial filer” in the public record available for all to see.

6. Judge Leon had a preconceived bias from information that came from outside this case.  Judge Leon has never met or spoken with Windsor.  He made this slur based SOLELY on orders issued by Judge Evans.  Judge Leon said this without any facts to justify such a statement.  The whole point of Windsor’s Verified Complaint in this Civil Action is that Judge Evans is corrupt.  The only facts before Judge Leon establish that Judge Evans is corrupt. 
7. Exhibit C hereto lists all the facts from the Defendants that were before Judge Leon when he issued the Dismissal Order.  It is a blank piece of paper as there were no affidavits. [Aff #3 ¶43.]
8. Judge Leon has NO BASIS from the facts that were before him to call Windsor a SERIAL FILER.  It is clear that Judge Leon’s extrajudicial bias is that he opposes anyone who would seek to expose a federal judge’s illegal acts.
9. A reasonable person will say that branding someone as a “serial filer” (kind of like a serial killer) shows “impartiality might reasonably be questioned.” 
10. Judge Leon’s actions prove that he has exercised his power for his own personal purposes rather than the will of the law. 
"Judicial power is never exercised for the purpose of giving effect to the will of the judge; always for the purpose of giving effect to the will of the legislature; or, in other words, to the will of the law."  (Littleton v. Berbling, 468 F.2d 389, 412 (7th Cir. 1972), citing Osborn v. Bank of the United States, 9 Wheat (22 U.S.) 738, 866, 6 L.Ed 204 (1824); U.S. v. Simpson, 927 F.2d 1088 (9th Cir. 1990).)

11. The Dismissal Order and Memorandum Opinion indicate malice and personal animus toward Windsor.  The Dismissal Order and Memorandum Opinion deprive Windsor of rights under the FRCP and the U.S. Code.  The Dismissal Order and Memorandum Opinion violate the law and Windsor’s Constitutional rights. 
12. Windsor provided proof of perjury and obstruction of justice by Judge Evans.  Proof is detailed in Dec #25 – MIST-1_Doc.462, referenced and incorporated herein as if attached hereto.  The “charges” are detailed in the Verified Complaint [Doc.1].  Windsor’s claims have not been controverted by Judge Evans, and it will be impossible for her to do so because Windsor has the PROOF.  It is filed for all to see.

13. Judge Leon indicates to Windsor that he has a bias against pro se parties.  BUT “... the right to file a lawsuit pro se is one of the most important rights under the constitution and laws."  Elmore v. McCammon (1986) 640 F. Supp. 905.

14. Judge Leon has an unfavorable opinion about Windsor that is wrongful and inappropriate.  It is undeserved, and it rests upon “knowledge” that Judge Leon ought not to possess.  It is excessive in degree.
15. Canon 2 of the Code of Judicial Conduct (“CJC”) provides:  “A judge should respect and comply with the law and should act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary.”

Every person “has a constitutional and statutory right to an impartial and fair judge at all stages of the proceeding.” (Liteky v U.S., 510 US 540 (1994).)
16. Windsor’s heartfelt prayer was that the judge assigned to this Civil Action would have truly been impartial and would have listened to what happened with an open mind.  Judge Leon entered this civil action with a closed mind and complete and total bias against Windsor.  All Windsor wants are his Constitutional rights.

FACTUAL BACKGROUND

17. The factual background in this case is recited in the Verified Complaint (Doc.1) and Amended Verified Complaint and will not be repeated, but are referenced and incorporated herein as if attached hereto.
18. When Windsor filed the Verified Complaint on February 4, 2010, he was denied a hearing on his Motion for TRO despite flying to Washington , DC for that purpose and despite very serious allegations.
PRIMARY BASIS FOR THIS MOTION – 28 U.S.C. § 144

19. The primary basis for raising this issue of disqualification of Judge Leon is set out at 28 U.S.C. § 144:
“Whenever a party to any proceeding in a district court makes and files a timely and sufficient affidavit that the judge before whom the matter is pending has a personal bias or prejudice either against him or in favor of any adverse party, such judge shall proceed no further therein, but another judge shall be assigned to hear such proceeding.

“The affidavit shall state the facts and the reasons for the belief that bias or prejudice exists, and shall be filed not less than ten days before the beginning of the term at which the proceeding is to be heard, or good cause shall be shown for failure to file it within such time. A party may file only one such affidavit in any case. It shall be accompanied by a certificate of counsel of record stating that it is made in good faith.”

Determining Whether Recusal is Appropriate

20. The substantive test for disqualification is set out at 28 U.S.C. § 455:

28 U.S.C. §455. Disqualification of justice, judge, or magistrate judge

( a ) Any justice, judge, or magistrate judge of the United States shall disqualify himself in any proceeding in which his impartiality might reasonably be questioned.

21. 28 U.S.C. § 144 has these requirements:

(1) The affidavit shall state the facts and the reasons for the belief that bias or prejudice exists.

(2) The affidavit shall be filed not less than ten days before the beginning of the term at which the proceeding is to be heard, or good cause shall be shown for failure to file it within such time. 

(3) The affidavit shall be accompanied by a certificate of counsel of record stating that it is made in good faith.

22. This motion, affidavit, and certificate of good faith meet these requirements.

23. Requirement #1: The Affidavit of Prejudice states the facts and the reasons for the belief that bias and prejudice exist.  The reasons for the belief are material and stated with particularity.  The affidavit sets forth the origins of the Court's bias. U.S. v. Zagaire, 419 F. Supp. 494 (No. Dist. Cal. 1976; United States v. Gigax, supra at 510-11; Parrish v. Board of Commissioners, 524 F.2d 98, 100 (5th Cir.1975) (en banc), cert. denied, 425 U.S. 944, 96 S. Ct. 1685, 48 L. Ed. 2d 188 (1976); Duplan Corp. v. Deering Milliken, Inc., 400 F. Supp. 497 (D.S.C. 1975).
24. Requirement #2: The affidavit has been filed extremely early in the civil action thus meeting the time requirement of 28 U.S.C. § 144.  Section 144 says that a motion for recusal “shall be filed not less than ten days before the beginning of the term [session] at which the proceeding is to be heard.” With the abolition of terms of court in 1963, this specific provision no longer applies. However, courts have held that a section 144 motion must be filed with reasonable promptness after the party learns of the facts that may call into question the judge’s impartiality.  This recusal motion has been filed "at the earliest possible moment after obtaining the facts demonstrating a basis for recusal." See U.S. v. Occhipinti, 851 F. Supp. 523, 567 (So. Dist., NY 1993).  United States v. Sibla, 624 F.2d 864, 867 (9th Cir.1980).  Windsor has “good cause” for filing this motion at this time.  See In re United States of America, 441 F.3d 44, 65 (1st Cir. 2006) (“A motion to recuse must have a factual foundation; it may take some time to build the foundation. . . . [A] party must raise the recusal issue ‘at the earliest moment after acquiring knowledge of the relevant facts.’” (alterations omitted, quoting In re Abijoe Realty Corp., 943 F.2d 121, 126 (1st Cir.1991).)
25. Requirement #3: The Affidavit of Prejudice is to be accompanied by a certificate of counsel of record stating that it is made in good faith and attesting to the truthfulness and accuracy.  (Currin v. Nourse, 74 F.2d 273, 275 (8th Cir.1934).)  28 U.S.C. § 144 reads “counsel of record,” and the only person of record is Windsor.  The allegations of the certified affidavit must be accepted by the Court as true, and Judge Duffey must act in accordance with the mandate of 28 U.S.C. § 144 and recuse himself. U.S. v. Sykes, 7 F. 3d 1331 (7th Cir. 1993).

WINDSOR MEETS ALL 28 U.S.C. 144 REQUIREMENTS.  STATUTORILY-REQUIRED CERTIFICATE OF GOOD FAITH IS ATTACHED.  CASE LAW ESTABLISHES THAT PRO SE LITIGANTS 

DO NOT HAVE TO HAVE A “COUNSEL OF RECORD.”

26. Windsor meets all 28 U.S.C. § 144 requirements.  The Affidavit is legally sufficient, and he has attached the required Certificate.  [Exhibit B hereto.]
“Once the motion and affidavit is filed under Section 144, the factual allegations must be taken as true for purposes of recusal, and the Court must rule on the legal sufficiency of the affidavit.”  (Phillips v. Joint Legislative Comm. on Performance & Expenditure, 637 F.2d 1014, 1019 (5th Cir. 1981); Mims v. Shapp, 541 F.2d 415, 417 (3d Cir. 1976); United States v. Townsend, 478 F.2d 1072, 1073 (3d Cir. 1973).)

“[Whether there is a basis for the allegations made] is not the issue in deciding a motion made pursuant to 28 U.S.C. § 144. On such a motion it is the duty of the judge to pass only on the legal sufficiency of the facts alleged to ascertain whether they support a charge of bias or prejudice.”  (Simmons v. United States, 302 F.2d 71, 75 (3d Cir. 1962). (See Berger v. United States, 255 U.S. 22, 41 S.Ct. 230, 65 L.Ed. 481 (1921); Hodgson v. Liquor Salesmen's Union, 444 F.2d 1344, 1348 (2d Cir. 1971).)
27. “Legal sufficiency” is defined as “correct or complete following of a statutory procedure.”   Windsor has complied with the statutory procedure.  The facts and allegations of personal bias in the Affidavit of Prejudice are certainly sufficient.  The motion is proper, and the Certificate is proper. 
28. Case law establishes that pro se litigants are not required to have a “counsel of record.”  

29. Stine v. United States, No. V-06-21 (S.D.Tex. 11/07/2008) cites 13 cases, including one federal appellate court decision, stating that a pro se litigant may file the certificate of good faith, signed by himself, indicating that his motion and affidavit are filed in good faith.  Windsor has done just that.  The Certificate is Exhibit B. 
30. The 2008 decision in Stine v. United States, Id. at ¶26 and 33 was:  “…both the weight of authority, including reasonable inference from a Fifth Circuit statement, and the most logical reasoning are on the side of holding that a pro se litigant must sign a certificate when making a section 144 motion.”  [emphasis added]  
Stine also states: “The Fifth Circuit has intimated, without expressly so stating, that even a pro se litigant must file such a certificate, signed by himself, indicating that his motion and affidavit are filed in good faith. See Parker v. Bd. of Supervisors Univ. of Louisiana-Lafayette, 270 Fed. Appx. 314, 316 (5th Cir. 2008) ("Parker failed to accompany his motion asserting bias with a 'timely and sufficient affidavit' and a 'certificate of counsel of record stating that it is made in good faith,' even if signed by himself pro se, as required by § 144."). Other courts have joined in allowing pro se litigants to file this certificate. See United States v. Collins, 203 Fed. Appx. 712, 714 (7th Cir. 2006); Everson v. Liberty Mut. Assurance Co., Civ. No. 1:05-2459, 2008 WL 1766956 (N.D. Ga. Apr. 14, 2008); Apel v. Davis, Civ. No. 3:07-475, 2007 WL 4531521 (N.D. Fla. Dec. 14, 2007); United States v. Goldston, Civ. No. 06-2153, 2007 WL 3090775 (D. Colo. Oct. 19, 2007); United States v. Pungitore, Civ. No. 97-2972, 2003 WL 22657087 (E.D. Pa. Oct. 24, 2003); Heimbecker v. 555 Assocs., Civ. No. 01-6140, 2003 WL 21652182 (E.D. Pa. Mar. 26, 2003); Vassilos v. Petersen, Civ. No. 92-6456, 1992 WL 345044 (N.D. Ill. Nov. 12, 1992); United States v. Jones, Crim. No. 89-61E, 1989 WL 58544 (W.D.N.Y. June 2, 1989); Kersh v. Borden Chemical, 689 F. Supp. 1457 (E.D. Mich. 1988)… In re: Request for Recusal of District Judge, Misc. No. 3-94-30, 1994 WL 1631038 (S.D. Ohio Oct. 12, 1994) ("Of course here the Plaintiff is proceeding pro se, so no counsel's certificate is required."); Trinsey v. K. Hovanian at Upper Merion, Inc., Civ. No. 93-1695, 1993 WL 313510 (E.D. Pa. July 28, 1993).”  (See also In re Beecher, 50 F. Supp. 530, 531 (E.D. Wash. 1943).)
31. The Fifth Circuit has made the law very clear.  In Parker v. Bd. of Supervisors Univ. of Louisiana-Lafayette, 270 Fed. Appx. 314, 316 (5th Cir. 2008), Parker “failed to accompany his motion asserting bias with a 'timely and sufficient affidavit' and a ‘certificate of counsel of record’ stating that it is made in good faith, even if signed by himself pro se, as required by § 144."  This is clear: The certificate can be signed by a pro se party. 
THIS MOTION IS PROCEDURALLY ADEQUATE, AND JUDGE LEON MUST ACCEPT THAT THE AFFIDAVIT IS TRUE.

32. The Court must determine if the motion is procedurally adequate.  This Emergency Motion to Recuse Judge Leon is procedurally adequate.  This is a proper application for a change of judge.  
The Supreme Court held that the challenged judge must determine only the sufficiency of the affidavit, not the truth of the allegations.  (7th Cir. 1992) (opinion of Posner, J., in chambers); United States v. Balistrieri, 779 F.2d 1191, 1202–03 (7th Cir. 1985). Berger v. United States, 255 U.S. 22 (1921).  See In re Martinez-Catala, 129 F.3d 213, 218 (1st Cir. 1997) (“Section 144 is unusual because it requires that the district judge accept the affidavit as true even though it may contain averments that are false and may be known to be so to the judge.”); United States v. Sykes, 7 F.3d 1331, 1339 (7th Cir. 1993); Souder v. Owens-Corning Fiberglas Corp., 939 F.2d 647, 653 (8th Cir. 1991) (“In reviewing [section 144] affidavits the court must not pass on the factual merit of any allegation but must restrict its analysis to the legal sufficiency of the affidavit.”); Henderson v. Department of Pub. Safety & Corr., 901 F.2d 1288, 1296 (5th Cir. 1990); Weatherhead v. Globe Int’l, Inc., 832 F.2d 1226, 1227 (10th Cir. 1987); Albert v. United States Dist. Ct., 283 F.2d 61, 62 (6th Cir. 1960); United States v. Rankin, 870 F.2d 109, 110 (3d Cir. 1989); United States v. Townsend, 478 F.2d 1072, 1073 (3d Cir. 1973); Mims v. Shapp, 541 F.2d 415, 417 (3d Cir. 1976).  See United States v. Story, 716 F.2d 1088, 1090 (6th Cir. 1983); Chitimacha Tribe v. Laws, 690 F.2d 1157, 1167 (5th Cir. 1982); United States v. Bray, 546 F.2d 851, 858 (10th Cir. 1976); United States v. Dansker, 537 F.2d 40, 53 (3d Cir. 1976), cert. denied, 429 U.S. 1038 (1977); Curry v. Jensen, 523 F.2d 387, 388 (9th Cir.), cert. denied, 423 U.S. 998 (1975); Hodgdon v. United States, 365 F.2d 679, 686 (8th Cir. 1966), cert. denied, 385 U.S. 1029 (1967).

The Eleventh Circuit has said that the allegations in a section 144 affidavit must be “material and stated with particularity” and be such that “they would convince a reasonable person that a bias exists.”  United States v. Alabama, 828 F.2d 1532, 1540 (11th Cir. 1987), cert.denied, 487 U.S. 1210 (1988). See also Brokaw v. Mercer County, 235 F.3d 1000.

The Eleventh Circuit affirmed at 762 F.2d 1021 (May 1, 1985), without opinion, the decision of the United States District Court for the Northern District of Alabama in United States v. Alabama, 571 F.Supp. 958, which held: A disqualification affidavit, to be legally sufficient in statutory terms must (1) be filed by a party to the proceeding, and (2) state such facts and reasons (their truth being assumed) for the belief that bias or prejudice exists as would convince a reasonable man that a bias exists. Pamsh v. Board of Commissioners of the Alabama State Bar, 524 F.2d 98 (5th Cir. 1975). The legal sufficiency of a § 144 affidavit is determined as a matter of law.

In Banner v. City of Prichard, 661 F.2d 1206, 1207 (11th Cir. 1981} (en banc), the Eleventh Circuit adopted as binding precedent all the decisions of the former Fifth Circuit rendered prior to October 1, 1981 when the Eleventh Circuit was established independently.

The Objective Test IS Whether Impartiality Might Reasonably Be Questioned

33. With the requirements met under 28 U.S.C. § 144, this Court must then consider “whether impartiality might reasonably be questioned.” 

34. Fortunately, the language of 28 U.S.C. § 455(a) creates an objective “reasonable person” standard under which the judge’s personal opinion as to his or her ability to impartially decide the issue is irrelevant. The test is clearly whether the impartiality of the court might reasonably be questioned by people other than the judge in question, or even other judges.

35. As the U.S. Supreme Court said in Liteky v US, 510 US 540, 548 (1994) in discussing the history of 28 U.S.C. § 455(a), this is not a subjective test, but rather an objective one:

Subsection (a), the provision at issue here, was an entirely new "catchall" recusal provision, covering both "interest or relationship" and "bias or prejudice" grounds...Liljeberg v. Health Services Acquisition Corp., 486 U.S. 847, 108 S.Ct. 2194, 100 L.Ed.2d 855 (1988) -- but requiring them all to be evaluated on an objective basis, so that what matters is not the reality of bias or prejudice but its appearance. Quite simply and quite universally, recusal was required whenever "impartiality might reasonably be questioned."

36. This motion challenges actions and comments by Judge Leon that are both out of this civil action and in this civil action.

37. For many years, cases deciding whether recusal was appropriate or not focused on whether the comments or actions taken by the court were in court or extra-judicial and out of court. Though this motion is based on both, it is important to recognize that the distinction of actions or comments that are categorized as “extra-judicial” or not is not the determining factor.

38. The Supreme Court has made it absolutely clear that the source of the impartiality of the court need not necessarily stem from an extrajudicial source:

It is wrong in theory, though it may not be too far off the mark as a practical matter, to suggest, as many opinions have, that "extrajudicial source" is the only basis for establishing disqualifying bias or prejudice. It is the only common basis, but not the exclusive one, since it is not the exclusive reason a predisposition can be wrongful or inappropriate. A favorable or unfavorable predisposition can also deserve to be characterized as "bias" or "prejudice" because, even though it springs from the facts adduced or the events occurring at trial, it is so extreme as to display clear inability to render fair judgment. Liteky, supra, at 551.  The fact that an opinion held by a judge derives from a source outside judicial proceedings is not a necessary condition for "bias or prejudice" recusal, since predispositions developed during the course of a trial will sometimes (albeit rarely) suffice. Liteky, at 554.  Indeed, Liteky  noted approvingly the Court's earlier ruling in Berger v. United States, 255 U.S. 22, 31, 41 S.Ct. 230, 232, 65 L.Ed. 481 (1921), requiring recusal on the basis of judicial remarks made in a prior proceeding. Liteky v. United States, 114 S.Ct. 1147, 127 L.Ed.2d 474 (1994). See also Bell v. Chandler, 569 F.2d 556, 559 (10th Cir.1978); United States v. Daley, 564 F.2d 645, 651 (2d Cir.1977), cert. denied, 435 U.S. 933, 98 S.Ct. 1508, 55 L.Ed.2d 530 (1978).  In re IBM, 45 F.3d 641 (2nd Cir. 1995.)
39. As many courts have noted, the appearance of impartiality by judges undercuts the public perception of all judges.

"The very purpose of 455(a) is to promote confidence in the judiciary by avoiding even the appearance of impropriety whenever possible." Liljeberg v. Health Servs. Acquisition Corp., 486 U.S. 847, 865, 108 S.Ct. 2194, 100 L.Ed.2d 855 (1988).  

As the U.S. v Microsoft decision noted, after quoting Liljeberg:  As such, violations of the Code of Conduct may give rise to a violation of 455(a) if doubt is cast on the integrity of the judicial process. It has been argued that any "public comment by a judge concerning the facts, applicable law, or merits of a case that is sub judice in his court or any comment concerning the parties or their attorneys would raise grave doubts about the            judge's objectivity and his willingness to reserve judgment until the close of the proceeding." William G. Ross, Extrajudicial Speech: Charting the Boundaries of Propriety, 2 GEO. J. LEGAL ETHICS 589, 598 (1989). United States v. Microsoft Corp., 346 U.S. App. D.C. 330, 253 F.3d 34, 107 (D.C. Cir. 2001), at 114.

40. A brief review of the Memorandum Opinion and Dismissal Order by Judge Leon has shown partiality for the Defendants and antagonism toward Windsor such that removal is appropriate.

41. As a matter of law, as the Supreme Court said in Liteky, supra at 555, the question is whether the remarks of the court “reveal such a high degree of favoritism or antagonism as to make fair judgment impossible.”

“…opinions formed by the judge on the basis of facts introduced or events occurring in the course of the current proceedings, or of prior proceedings, do not constitute a basis for a bias or partiality motion unless they display a deep-seated favoritism or antagonism that would make fair judgment impossible. Thus, judicial remarks during the course of a trial that are critical or disapproving of, or even hostile to, counsel, the parties, or their cases, ordinarily do not support a bias or partiality challenge. They may do so if they reveal an opinion that derives from an extrajudicial source; and they will do so if they reveal such a high degree of favoritism or antagonism as to make fair judgment impossible.” Liteky, at 555.

42. Windsor is entitled, under the Fifth Amendment to the Constitution, under the decisions of the U.S. Supreme Court and other federal courts of appeal, and under the laws of Congress, to an impartial and fair judge at all stages of the proceeding.

“the negative bias or prejudice from which the law of recusal protects a party must be grounded in some personal animus or malice that the judge harbors against him, of a kind that a fair-minded person could not entirely set aside when judging certain persons or causes.” U.S. v. Balistrieri, 779 F.2d 1191, 1201 (7th Cir. 1985), cert. denied, 477 U.S. 908 (1986).

Failure to follow proper procedure WILL CAUSE JUDGE LEON TO BE ACTING IN ABSENCE OF JURISDICTION.

43. Failure to follow proper procedure is a violation of Windsor’s civil rights where Judge Leon will be acting in the absence of all jurisdiction.  

44. The Supreme Court has expressed that Judge Leon may proceed no further in this civil action.  “Upon the filing of an affidavit of a party to a case in the district court…averring the affiant's belief that the judge before whom the case is to be tried has a personal bias or prejudice against him, and stating facts and reasons, substantial in character and which, if true, fairly establish a mental attitude of the judge against the affiant which may prevent impartiality of judgment, it becomes the duty of the judge to retire from the case.” (Berger v. United States, 255 U. S. 22 (1921).)  
45. The Supreme Court adopted the federal procedure for dealing with the problem "that is, when a trial judge in a case pending in that court is presented' with a motion to recuse accompanied by an affidavit, the judge's duty will be limited to passing upon the legal sufficiency of the affidavit, and if, assuming all the facts alleged in the affidavit to be true, recusal would be warranted, then another judge must be assigned to hear the motion to recuse."    
46. This case is new.  The burden placed on a new judge is nothing compared to the burden placed on Windsor in the violation of his Constitutional and civil rights and violation of the law if Judge Leon summarily dismisses this motion for recusal.    

JUDGE LEON HAS SHOWN MALICE 

AND PERSONAL ANIMUS FOR WINDSOR.

47. Judge Leon has malice and personal animus for Windsor, and this mandates recusal.  
“the negative bias or prejudice from which the law of recusal protects a party must be grounded in some personal animus or malice that the judge harbors against him, of a kind that a fair-minded person could not entirely set aside when judging certain persons or causes.”  (U.S. v. Balistrieri, 779 F.2d 1191, 1201 (7th Cir. 1985), cert. denied, 477 U.S. 908 (1986).)

48. Judge Leon has misstated the law and distorted the facts.  He did this intentionally without just cause or excuse.  Judge Leon has demonstrated reckless disregard of the law and the legal rights of Windsor.  
49. Judges do not have the right to take the law into their own hands, but this is precisely what Judge Leon, Judge Evans, and Judge Duffey have done.  The Dismissal Order and Memorandum Opinion are perfect examples of how these judges ignore the law, ignore or twist the facts to use inapplicable law, and abuse parties such as Windsor.

50. Judge Leon has acted to protect his fellow judges, and he is anti Windsor for taking legal action against fellow judges.  The causal connection between Judge Leon’s bias and the improper acts that he has taken is to handicap and damage Windsor’s legal efforts.  The various grounds are listed in Windsor’s Affidavit of Prejudice of Judge Richard Leon (“Affidavit of Prejudice”) (Exhibit A hereto). The primary improper acts of Judge Leon have been to (1) make false statements, (2) ignore the facts, or (3) use erroneous case law to justify his improper actions. 
THE IMPARTIALITY OF JUDGE LEON MUST BE QUESTIONED.

51. 28 U.S.C. § 455 provides standards for judicial disqualification or recusal. Section 455: a federal judge "shall disqualify himself in any proceeding in which his impartiality might reasonably be questioned." The same section also provides that a judge is disqualified "where he has a personal bias or prejudice concerning a party, or personal knowledge of disputed evidentiary facts concerning the proceeding.  

52. An objective observer, lay observer, and/or disinterested observer must entertain significant doubt of the impartiality of Judge Leon.  

“A judge shall disqualify himself or herself in a proceeding in which the judge’s impartiality might reasonably be questioned.”

“Disqualification is required if an objective observer would entertain reasonable questions about the judge’s impartiality…to conclude that a fair and impartial hearing is unlikely, the judge must be disqualified.”  [Emphasis added].  Liteky v. U.S., 114 S.Ct. 1147, 1162 (1994).

Parker v. Connors Steel Co.,  855 F.2d 1510 (11th Cir.) (1988) citing Potashnick v. Port City Const. Co., 609 F.2d 1101, 1111 (5th Cir.), cert. denied, 449 U.S. 820, 101 S.Ct. 78, 66 L.Ed. 2d 22 (1980).

"When a trial judge in a case pending in that court is presented with a motion to recuse accompanied by an affidavit, the judge's duty will be limited to passing upon the legal sufficiency of the affidavit, and if, assuming all the facts alleged in the affidavit to be true, recusal would be warranted, then another judge must be assigned to hear the motion to recuse." (Citation and punctuation omitted.) State v. Davis, 159 Ga. App. 537, 539 (3) (284 SE2d 51) (1981). Canon 3 C. (1) (a) of the Code of Judicial Conduct states: "Judges should disqualify themselves in proceedings in which their impartiality might reasonably be questioned, including but not limited to instance where: . . . the judge has a personal bias or prejudice concerning a party or a party's lawyer . . . ." "We interpret the word 'should' to mean 'shall' in the context of this requirement." Savage v. Savage, 234 Ga. 853, 856 (218 SE2d 568) (1975).  Houston v. Cavanagh et al., (199 Ga. App. 387), (405 SE2d 105), (1991).

TO AVOID THE APPEARANCE OF IMPROPRIETY, 

JUDGE LEON MUST BE RECUSED.

53. "Canon 2 of the Code of Conduct for United States Judges tells judges to 'avoid impropriety and the appearance of impropriety in all activities,' on the bench and off." United States v. Microsoft Corp., 346 U.S. App. D.C. 330, 253 F.3d 34, 107 (D.C. Cir. 2001). 
Judge LEON has demonstrated extrajudicial bias – A MISUNDERSTOOD JUDICIAL CONCEPT.

54. The bias of Judge Leon stems from extrajudicial sources.  He has demonstrated a bias against pro se parties and against anyone who would have the audacity to sue a federal judge.  He has demonstrated a particular deep-seated antagonism toward Windsor.

55. Action, Accountability, and the Judiciary -- United States Federal Judicial Recusal Reform In a New Century by Brian Downing (2001) discusses the “extra-judicial” concept and explains that it was a mistake.  
“U.S. v. Grinnell Corp. 384 U.S. 563 (1966, argued in 1966, was essentially an anti-trust case, dealing with the technicalities of the Sherman Act.  However, almost as an aside, Justice William O. Douglas’ decision spends a paragraph answering the defendant’s claim that the district judge was biased. Unfortunately, the Court’s lack of consideration concerning this issue led to a rather odd conclusion, that “alleged bias and prejudice to be disqualifying must stem from an extrajudicial source and result in an opinion on the merits on some basis other than what the judge learned from his participation in the case.” Id. [emphasis supplied]  According to Justice Scalia, Douglas’ use of the term “extrajudicial” simply meant “a source outside the judicial proceeding at hand – which would include as extrajudicial sources earlier judicial proceedings conducted by the same judge,” proceedings commonly referred to as intrajudicial in legal vernacular. Scalia is correct to the extent that Douglas’ invocation of “extrajudicial” was a misnomer. However, the misuse of the term “extrajudicial” by Justice Douglas was not realized by many in the aftermath of Grinnell.
“Liteky v. U.S. represents the Supreme Court’s stance on disqualification today.  Justice Scalia’s majority opinion does do much to clarify and correct previous misinterpretations of the extrajudicial source doctrine, while at the same time broadening the principle’s scope.

“Scalia begins by directly attacking the century’s extrajudicial jurisprudence based upon the Grinnell standard. Scalia notes that an interpretation which fails to recognize Douglas’ improper use of the term extrajudicial “mistakes the basis for the ‘extrajudicial source’ doctrine.” 510 U.S. 540 (1994) at 549.  Furthermore, Scalia holds that an interpretation which ignores Congress’ efforts in 28 U.S.C. § 455 cannot stand. “It is wrong in theory, though it may not be too far off the mark as a practical matter, to suggest, as many opinions have, that ‘extrajudicial source’ is the only basis for establishing disqualifying bias or prejudice,” Id. at 551.  Scalia notes. 

“Scalia finds that the proper use of 28 U.S.C. § 455 includes recusal on intrajudicial grounds, as well as a correct understanding of the extrajudical source doctrine. 

“[T]he ‘extrajudicial source’ doctrine, as we have described it, applies to 28 U.S.C. § 455. As we have described it, however, there is not much doctrine to the doctrine,” 510 U.S. 540 (1994) at 554.  Scalia states, as he introduces his new interpretation. To revive the principle of extrajudicial recusal, Scalia gives the term a new, expanded reading. “It seems to us,” Scalia writes, “that the origin of the ‘extrajudicial source’ doctrine, and the key to understanding its flexible scope (or the so-called ‘exceptions’ to it), is simply the pejorative connotation of the words ‘bias or prejudice.’… The words connote a favorable or unfavorable disposition or opinion that is somehow wrongful or inappropriate, either because it is undeserved, or because it rests upon knowledge that the subject ought not to possess, or because it is excessive in degree.”  Id. at 550 Thus, Scalia creates a new definition of extrajudicial bias that, in his opinion, encompasses both a proper interpretation of the term “extrajudicial source” while staying true to Congress’ intent in 28 U.S.C. § 455.

“U.S. v. Microsoft  (97 F. Supp. 2d 59 (2000) will be long remembered as one of the most notable antitrust cases in a century. Yet, the case also contains an important judicial recusal element.

“To justify its holding, the DC Circuit’s opinion noted that “28 U.S.C. § 455(a)…requires disqualification only when a judge’s ‘impartiality might reasonably be questioned’ [citation omitted]…we believe the line has been crossed.” Id. at 114-115.  As for the remedy, the DC Circuit shrugged off the Liteky standard, declaring that the “‘extrajudicial source’ rule has no bearing on the case before us.” Id. at 115. The DC Circuit then proceeded to adopt the wide latitude provided by Liljeberg. The opinion states that an “application of Liljeberg leads us to conclude that the appropriate remedy for the violations of 28 U.S.C. § 455(a) is disqualification of [Judge Jackson] retroactive…to the date he entered the order breaking up Microsoft.” Id. at 116.  The DC Circuit then vacated Jackson’s final holding in Microsoft and remanded the case for review by a different District Judge.”
THE STANDARD FOR REVIEW: 

AN OBJECTIVE OBSERVER – A REASONABLE LAY PERSON

56. If we apply the reasonable person analysis to this situation, any reasonable person would question the impartiality of Judge Leon.    
57. The actions of Judge Leon displayed deep-seated and unequivocal antagonism that would render fair judgment impossible. Liteky v. United States, 510 U.S. 540, 556, 114 S. Ct. 1147, 1158, 127 L. Ed. 2d 474 (1994). 
58. Windsor contends that the average reasonable person, knowing all the facts, would easily conclude that Judge Leon’s impartiality could be questioned, that Judge Leon cannot possibly give Windsor a fair and impartial hearing,  and that he should be removed and replaced by an impartial judge.  

 (“The probability of actual bias on the part of the judge . . . is too high to be constitutionally tolerable”); Berger v. United States, 255 U.S. 22, 33-34 (1921); Potashnick v. Port City Constr. Co., 609 F.2d 1101, 1111 (5th Cir. 1980) (“Any question of a judge’s impartiality threatens the purity of the judicial process and its institutions”); King v. State, 246 Ga. 386, 389-90, 271 S.E.2d 630 (1980); Hall v. Small Bus. Admin., 695 F.2d 175, 179 (5th Cir. 1983); United States v. Columbia Broad. Sys., Inc., 497 F.2d 107, 109 (5th Cir. 1974); Stephens v. Stephens, 249 Ga. 700, 702, 292 S.E.2d 689, 691 (1982); Isaacs v. State, 257 Ga. 126, 127, 355 S.E.2d 644 (1987). 
59. The Affidavit of Prejudice states very clearly the facts and reasons for the belief that bias and prejudice exists.  Dates, times, places, circumstances, and statements are itemized.  

Judge LEON failed to provide due process 

and equal protection to WINDSOR.

60. Judge Leon has violated Windsor’s civil and constitutional rights under color of law.  

“The Due Process Clause serves two purposes…One is to produce, through the use of fair procedures to prevent the wrongful deprivation of interests; …the other is a guarantee of basic fairness, i.e.:  to make people feel that they have been treated fairly.”  
“[t]rial before an ‘unbiased judge’ is essential to due process.” Johnson v. Mississippi, 403 U.S. 212, 216 (1971); accord Concrete Pipe & Prods. V. Constr. Laborers Pension Trust, 508 U.S. 602, 617 (1993) (citation omitted). 

“justice must give the appearance of justice”  Levine v. United States, 362 U.S. 610, 80 S.Ct. 1038 (1960), citing Offutt v. United States, 348 U.S. 11, 14, 75 S. Ct. 11, 13 (1954).

See Mathews v. Eldridge, 424 U.S. 319, 344 (1976)..., by ensuring that no person will be deprived of his interests in the absence of a proceeding in which he may present his case with assurance that the arbiter is not predisposed to find against him.”

“even if there is no showing of actual bias”, “due process is denied by circumstances that create the likelihood or the appearance if bias” Peters v. Kiff, 407, U.S. 493, 502 (1972)  

61. Windsor has just cause to believe that he cannot been given a fair trial. 
62. The due process clauses of the United States Constitution guarantees a party an impartial and disinterested tribunal in civil cases. (Marshall v. Jerrico, Inc., 446 U.S. 238, 242, 100 S.Ct. 1610, 1613 (1980).)  

Partiality in favor of the government may raise a defendant’s due process concerns.” In re United States of America, 441 F.3d at 66 (citing In re Murchison, 349 U.S. 133 (1955).

28 U.S.C. 155 may sometimes bar trial by judges who have no actual bias and who would do their very best to weigh the scales of justice equally between contending parties, but due process of law requires no less.” Taylor v. Hayes, 418 U.S. 488, 501 (1974) (citations and quotation marks omitted). See also Murchison, 349 U.S. at 136. 
63. Judge Leon’s actions prove that he has exercised his power in this civil action for his own personal purposes rather than the will of the law.

"Courts are the mere instruments of the law, and can will nothing. When they are said to exercise a discretion, it is a mere legal discretion, a discretion to be exercised in discerning the course prescribed by law, and, when that is discerned, it is the duty of the court to follow it. Judicial power is never exercised for the purpose of giving effect to the will of the judge; always for the purpose of giving effect to the will of the legislature; or, in other words, to the will of the law." ' Littleton v. Berbling, 468 F.2d 389, 412 (7th Cir. 1972), citing Osborn v. Bank of the United States, 9 Wheat (22 U.S.) 738, 866, 6 L.Ed 204 (1824); U.S. v. Simpson, 927 F.2d 1088 (9th Cir. 1990).

64. Windsor asks that this Court handle this motion on an emergency basis because Windsor’s rights have been seriously infringed, and time is of the essence.  Windsor intends to file a Writ of Mandamus with the United States Court of Appeals if Judge Leon fails to take the appropriate action and quickly on this motion.

65. Disqualification pursuant to 28 U.S.C. §455, is also appropriate as is disqualification due to Canons 1, 2, and 3 of the Code of Judicial Conduct and the Court’s Inherent Powers.

Inasmuch as the grounds for disqualification set out in § 144 are included in § 455, both sections may be considered together, Phillips v. Joint Legislative Committee, 637 F.2d 1014 (5th Cir.1981), cert. denied, 456 U.S. 960, 102 S. Ct. 2035, 72 L. Ed. 2d 483, 456 U.S. 960, 102 S. Ct. 2233, 72 L. Ed. 2d 845, reh’g. denied, 457 U.S. 1140, 102 S. Ct. 2974, 2975, 73 L. Ed. 2d 1361 (1982); United States v. Gigax, 605 F.2d 507, 512 (10th Cir.1979); City of Cleveland v. Cleveland Electric Illuminating Co., 503 F. Supp. 368 (N.D.Ohio), at 372.
The Eleventh Circuit Court of Appeals, in McWhorter v. City of Birmingham, 906 F.2d 674, 678 (1990), held: The standard under section 455 (a) is an objective one: "The test is whether an objective, disinterested, lay observer, fully informed of the facts underlying the grounds on which recusal was sought would entertain a significant doubt about the judge's impartiality." Parker v. Comers Steel Co., 855 F.2d 1510, 1524 (11th Cir. 1988), cert. denied, 490 U.S. 1066, 109 S.Ct. 2066, 104 L.Ed.2d 631 (1989).  (“The papers supporting a motion for disqualification are considered against an objective standard, which is the same under both §§ 144 and 455.”); Cf. Apple v. Jewish Hosp. and Medical Ctr., 829 F.2d 326, 333 (2d Cir. 1987) (“Courts considering the substantive standards of §§ 144 and 455(b)(1) have concluded that they are to be construed in pari materia.”)
66. Support for this Motion is provided in the Affidavit of Prejudice attached hereto as Exhibit A and incorporated herein as well as all motions and affidavits filed by Windsor in the instant Civil Action.  

67. Windsor has filed a timely and sufficient affidavit that Judge Leon has a personal bias and prejudice against Windsor and a personal bias in favor of fellow judges and the judicial establishment. The affidavit states the facts and the reasons for the belief that bias or prejudice exists, and the request to file this motion and affidavit are being filed less than two weeks after the Dismissal Order was received by Windsor.  The facts are such that a reasonable person would feel that bias exists.  
JUDGE LEON IS BIASED.
68. Judge Leon has displayed bias for fellow judges and against Windsor.  
The judge should exercise self-restraint and preserve an atmosphere of impartiality. Pariser v. City of New York, 2 Cir., 146 F.2d 431, 433. When the remarks of the judge during the course of a trial, or his manner of handling the trial, clearly indicate a hostility to one of the parties, or an unwarranted prejudgment of the merits of the case, or an alignment on the part of the Court with one of the parties for the purpose of furthering or supporting the contentions of such party, the judge indicates, whether consciously or not, a personal bias and prejudice which renders invalid any resulting judgment in favor of the party so favored. Crowe v. Di Manno, 1 Cir., 225 F.2d 652; In re Parkside Housing Project, 290 Mich. 582, 598-599, 287 N.W. 571; Clarke v. Commonwealth, 259 Ky. 572, 82 S.W.2d 823. As said by the Supreme Court in Berger v. United States, supra,"* * * the tribunals of the county shall not only be impartial in the controversies submitted to them but shall give assurance that they are impartial, free, to use the words of the section, from any `bias or prejudice' that might disturb the normal course of impartial judgment." In In re Murchison, supra, 349 U.S. 133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942, the Supreme Court said "Fairness of course requires an absence of actual bias in the trial of cases. But our system of law has always endeavored to prevent even the probability of unfairness." In Whitaker v. McLean, 73 App.D.C. 259, 118 F.2d 596, the Court said — "Hostility is a form of bias. * * * The policy * * * is that the courts of the United States `shall not only be impartial in the controversies submitted to them but shall give assurance that they are impartial'; i.e., shall appear to be impartial. * * * A right to be tried by a judge who is reasonably free from bias is a part of the fundamental right to a fair trial." In Connelly v. United States District Court, 9 Cir., 191 F.2d 692, 697, the Court said -- "It is not enough that the judge, despite his predetermination of essential facts, may put them aside and conduct a fair trial but that there also shall be such an atmosphere about the proceeding that the public will have the `assurance' of fairness and impartiality." In Brown v. Walter, 2 Cir., 62 F.2d 798, 800, the rule was briefly summarized: "Justice does not depend upon legal dialectics so much as upon the atmosphere of the court room, and that in the end depends primarily upon the judge." Absence of the necessary "judicial calm" caused this Court in Moskun v. United States, supra, 143 F.2d 129, to reverse the judgment and remand the case for retrial by another judge.  (Knapp v. Kinsey, supra.)
69. There is no justification for Judge Leon to criticize the amount of sworn under penalty of perjury testimony that Windsor has filed in this and related cases, but he did.  Judge Leon has failed to look at the facts, talk about what an injustice has been done, or do anything about it.  Instead, he ignores the absolutely UNCONTROVERTED FACTS and belittles Windsor for filing so much. Bias.  Malice.  Personal animus. 
70. Windsor has met the specific requirements of 28 U.S.C. § 144.  Judge Leon should be removed from this civil action. 
“To commit to the judge a decision upon the truth of the facts gives chance for the evil against which the section [28 U.S.C. 144] is directed. The remedy by appeal is inadequate.  It comes after the trial, and, if prejudice exists, it has worked its evil and a judgment of it in a reviewing tribunal is precarious.  It goes there fortified by presumptions, and nothing can be more elusive of estimate or decision than a disposition of a mind in which there is a personal ingredient.”  (Berger v. United States, supra.)
One of the fundamental rights of a litigant under our judicial system is that he is entitled to a fair trial in a fair tribunal, and that fairness requires an absence of actual bias or prejudice in the trial of the case.  (In re Murchison, supra.)  If this basic principle is violated, the judgment must be reversed.  (In re Murchison, supra; Berger v. United States, supra; Knapp v. Kinsey, supra.)
WHEREFORE, having now filed this Motion, sworn Affidavit of Perjury, and 144 Certificate, Plaintiff Windsor respectfully requests as follows:

(1)  that the presiding judge of this administrative judicial district assign another judge to this case or refer this Motion to another judge for a hearing;

(2)  that the Court grant PLAINTIFF WILLIAM M. WINDSOR’S EMERGENCY MOTION TO RECUSE JUDGE RICHARD J. LEON;

(3)  that the Court issue an order recusing Judge Leon;

(4)  that the Court strike all orders by Judge Leon and require the Defendants to file timely answers to the Amended Verified Complaint;
(5) that the Court conduct a hearing to consider the Motion for Temporary Restraining Order and Preliminary Injunction and the other motions disregarded and dismissed by Judge Leon; 

(6)  that the Court grant a conference with all parties; and
(7)  that the Court grant such other and further relief as justice requires in association with this Motion.  

Respectfully submitted, this 27th day of February, 2010.

__________________________________

William M. Windsor

Pro Se

3924 Lower Roswell Road, 

Marietta, GA 30068

Telephone: 770-578-1094

Facsimile: 770-578-1057

Email: bill@billwindsor.com
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