UNITED STATES DISTRICT COURT

NORTHERN DISTRICT OF GEORGIA

ATLANTA DIVISION

MAID OF THE MIST 
)

CORPORATION
)

and MAID OF THE MIST
)

STEAMBOAT COMPANY, LTD.,
)


)

Plaintiffs,
)


)
CIVIL ACTION NO: 

v.
)


)
1:09-CV-01543-WSD
ALCATRAZ MEDIA, LLC,
)

ALCATRAZ MEDIA, INC. and
)

WILLIAM M. WINDSOR,
)


)

Defendants.
)


)

MOTION TO EXPUNGE WRIT OF EXECUTION 
AND MOTION FOR STAY 
William M. Windsor (“Windsor”) hereby issues this MOTION TO EXPUNGE WRIT OF EXECUTION AND MOTION FOR STAY to the Court for consideration for filing.  Windsor shows the Court as follows:

1. On June 16, 2020, the Clerk of the Court issued a Writ of Execution without notice to Windsor.  Windsor received no notice whatsoever of this from the Clerk of the Court, the Eleventh Circuit, this Court, or the Plaintiffs.  A Motion for Reconsideration filed by Windsor was pending with the Eleventh Circuit at the time the Writ of Execution was pending.  A Petition for Rehearing En Banc was also filed and pending.  The Motion for Reconsideration was subsequently denied, and Windsor filed a Notice of Appeal to the Supreme Court on June 30, 2010.
2. Windsor was unaware of the Writ of Execution until he received a Notice of Filing by the Plaintiffs dated June 28, 2010 that he did not read until July 16, 2010 because he has been unable to read.  Windsor has had eye problems throughout 2010, and he has had two eye surgeries in July.  After the second surgery on July 13, 2010, Windsor was soon able to use a computer with a large monitor with large typeface, though he has difficulty reading the keys on the keyboard.  Windsor has to be able to read the keyboard or any written material as he types with two fingers.  He has regained limited ability to read using a magnifying glass.  It is extremely tedious, and it causes headaches after short periods of time.  Windsor’s eyes must adjust before special reading glasses can be prescribed.  This has been scheduled for August 4, 2010.  The glasses should be available within a week thereafter.

3. The Writ of Execution should not have been issued without notice to Windsor, and it should not have been issued while the appeal was pending.  Windsor paid all necessary filing fees on a timely basis, and he filed all motions and notices on a timely basis.  There was never a “judgment” issued by the Eleventh Circuit, nor was there ever a judgment issued by this Court.

4. The Writ of Execution (Exhibit A hereto) alleges that Windsor has a debt of $37,333.67 to the United States District Court for the Northern District of Georgia, but Windsor has no such debt.  There is no signature of a judge as is required.

5. The Court Docket indicates on 6/16/2010 that the Writ of Execution was issued pursuant to the Order of the USCA.  The Order (Exhibit B hereto) provided no such direction to the Clerk of the Court. 

6. There was never a “Judgment” issued as required by FRAP Rule 36.  Windsor was never served with a “Judgment” as required by FRAP Rule 36. 
7. Georgia law applies relative to notice of appeal, supersedeas, and stay pertaining to judgments issued.  28 U.S.C. § 1962 and FRCP Rule 62(f) establish that Georgia law applies.  In Georgia, judgments establish automatic liens, pursuant to O.C.G.A. § 9-12-80.  On September 15, 2009, Windsor filed a Notice of Appeal and paid the appeal fee, pursuant to O.C.G.A. § 5-6-37.  The Notice of Appeal established a supersedeas pursuant to O.C.G.A. § 5-6-46(a).  Windsor also filed a Notice of Appeal to the United States Supreme Court on June 30, 2010, and Georgia law provides that a stay took effect at that time.

8. The Plaintiffs never filed a motion for a bond as required by FRCP Rule 62(f), so there was no bond established.   

9. The law in Georgia is that a judgment is automatically a lien on the judgment debtor’s property.  O.C.G.A. § 9-12-80 is the applicable statute.  (Bennett v. Hendrix, No. 1:00-CV-2520-TWT (N.D.Ga. 09/04/2007).)
“Section 1962 strikes a bargain with the states by allowing them to set the rules as to how federal court judgments will be recorded, on condition that the federal judgments be treated by the same rules as state judgments." In re Sterling Die Casting Inc., 132 B.R. 99, 101 (E.D.N.Y. 1991). "The main purpose of 28 U.S.C. § 1962 is merely to conform with congressional policy that execution of federal judgments be done according to state law." (Ford Consumer Fin. Co. v. McDonell (In re McDonell), 204 B.R. 976, 980 (9th Cir. BAP 1996), aff'd mem., 164 F.3d 630 (9th Cir. 1998).) (In re Snavely, No. WW-03-1605-MaSP (9th Cir. 08/23/2004).)

10. 28 U.S.C. § 1962 and FRCP Rule 62(f) are the applicable laws, and these laws allow every state to set the rules as to how federal court judgments will be treated.  
11. 28 U.S.C. § 1962 requires the docketing of a federal judgment according to state law, merely conforms with the congressional policy that the execution of federal judgments shall be done according to state law. See FRCP Rule 69(a). (United States v. Hodes, 355 F.2d 746 (2nd Cir. 02/08/1966).)
12. FRCP Rule 62(f) recognizes and reaffirms the right of a judgment debtor to a stay of execution "in any state in which a judgment is a lien upon the property of the judgment debtor." Wright & Miller, Federal Practice and Procedure § 2908 (1979 Ed.).  This means Georgia.
13. The law in Georgia is that a judgment is automatically a lien on the judgment debtor’s property. (Bennett v. Hendrix, No. 1:00-CV-2520-TWT (N.D.Ga. 09/04/2007).)  The Plaintiffs agree; see Civil Action No. 1-06-CV-0714-ODE (“MIST-1”) Doc.887, P. 11.
14. O.C.G.A. § 9-12-80 is the applicable statute, and it provides:

“All judgments ... shall bind all the property of the defendant ... from the date of such judgments....” [emphasis added.]  
15. A notice of appeal is filed in the trial court in state courts just as it is in federal courts.
16. O.C.G.A. § 5-6-37 is the Georgia law.  It provides that “an appeal may be taken ... by filing with the clerk of the court wherein the case was determined a notice of appeal.” Approval by the court is not required as a condition to filing the notice. 
17. O.C.G.A. § 5-6-38 provides that a “notice of appeal shall be filed within 30 days after entry of the appealable decision or judgment....”  
18. Windsor filed his Notices of Appeal and Motion for Reconsideration on a timely basis.
19. O.C.G.A. § 5-6-46 (a) provides that the notice of appeal acts as the supersedeas. 
“O.C.G.A. § 5-6-46(a) provides that a notice of appeal filed in a civil case serves as supersedeas upon payment of all costs in the trial court.” (Tanner v. Wilson, 184 Ga. 628, 633-634 (192 SE 425) (1937); Walker v. Walker, 239 Ga. 175 (236 S.E.2d 263) (1977); Smiway v. Department Transportation, 343 S.E.2d 497, 178 Ga. App. 414 (3-11-1986); Duncan v. Ball, 172 Ga. App. 750, 751-752 (1) (324 SE2d 477) (1984); Rockdale Awning & Co. v. Kerbow, 210 Ga. App. 119, 120 (1) (435 SE2d 619) (1993); Simmons v. Harms, No. S10A0267 (Ga. 05/17/2010).) [emphasis added.] (See Exhibit 1 to Exhibit A (category = O.C.G.A. § 5-6-46) for many cases that cite this.)
20. The Plaintiffs agree that O.C.G.A. § 9-13-2 says that execution of a judgment will be suspended on the entering of an appeal. [MIST-1 Doc.877, P.13-14.]

21. Another FRCP Rule is important.

“Rule 69(a)(1) of the Federal Rules of Civil Procedure provides for enforcement of judgments according to the practice and procedure of the state in which the district court is held. See Fed. R. Civ. P. 69(a)(1); see also 28 U.S.C. § 1962 (enforce ability of district court judgment depends on state court practice).” (United States v. J.A. Jones Construction Group, LLC, No. CV 2003-1383 (E.D.N.Y. 04/02/2010).)  

22. Under FRCP Rule 69, proceedings in aid of judgment or execution are to be conducted in accordance "with the procedure of the state where the court is located." FRCP Rule 69(a)(1). (Federal Trade Commission v. Olmstead, 528 F.3d 1310 (11th Cir. 05/29/2008).)
23. There is no question that Notices of Appeal were filed.  
24. O.C.G.A. § 5-6-46(a) provides Georgia’s requirements for a stay:
“(a) In civil cases, the notice of appeal filed as provided in Code Sections 5-6-37 and 5-6-38 shall serve as supersedeas upon payment of all costs in the trial court by the appellant and it shall not be necessary that a supersedeas bond or other form of security be filed....” 

(Hubbard v. Farmers Bank, 153 Ga. App. 497, 498 (265 S.E.2d 845) (1980).) (See Exhibit 1 to Exhibit A (category = O.C.G.A. § 5-6-46(a)) for many cases.)


“Fed. R. Civ. P. 62(f). Thus, the federal rule mandates two requirements: (1) that under the applicable state law, the judgment results in a lien on the judgment debtor's property," and (2) that state law provides for a stay. The court finds that both of these requirements are satisfied in New Jersey.  In 1990, however, Congress passed a statute which provides that a federal judgment automatically becomes a lien upon filing of an abstract. 28 U.S.C. § 3201. Presumably, Rule 62(f) was originally drafted to avoid granting stays in those states which would block enforcement of a judgment without a bond and without the judgment becoming a lien on property. Section 3201 eliminates this possibility and may render the first clause of Rule 62(f) redundant.” (Hurley v. Atlantic City Police Dep’t, 944 F. Supp. 371 (D.N.J. 11/6/1996).)
25. The law in Georgia and in many other states is that no bond is required for the stay.

“A judgment in a federal district court sitting in New Jersey is accorded the same status as a judgment in the New Jersey state courts, 28 U.S.C. § 1962, and New Jersey law provides that a judgment of the Superior Court of New Jersey creates a lien against the judgment debtor's property from the time of the actual entry of such judgment.... Defendant, therefore, is not required to post a supersedeas bond in order for the execution of the judgment against it to be stayed.” (L.T. v. Mansfield Township School District, No. 04-1381 (D.N.J. 08/11/2009).
26. O.C.G.A. § 9-11-62 provides that “No execution shall issue upon a judgment...until the expiration of ten days after its entry....” In this case, no judgment was ever issued, and Windsor was denied the opportunity to file motions at that time. 
O.C.G.A. § 9-11-62 (a) provides, in pertinent part, that, "no execution shall issue upon a judgment nor shall proceedings be taken for its enforcement until the expiration of ten days after its entry...." The ten-day grace period is also found in OCGA § 9-11-62 (a)'s federal counterpart, Federal Rule of Civil Procedure 62 (a). "The purpose of O.C.G.A. § 9-11-62 (a) is to permit 'the party against whom judgment has been entered to determine what course of action he wishes to follow. If he desires to attack the judgment in the trial court, by a motion for a new trial or a similar post-trial motion, he can make his motion and (the issue of supersedeas is resolved as provided in O.C.G.A. § 9-11-62 (b)). If he prefers to appeal, he can file a notice of appeal (in which case the issue of supersedeas is resolved as provided in O.C.G.A. § 5-6-46).' Wright & Miller, Fed. Practice & Procedure, Civil, § 2902, p. 309 (1973 ed.). (Tate v. Burns, 172 Ga. App. 688, 689 (324 S.E.2d 485) (1984).) [emphasis added.]
27. The Plaintiffs have violated Georgia law by filing Writs of Execution, have illegally placed liens on Windsor’s assets and his wife’s assets, and have wrongfully damaged the Windsor’s credit.  
28. FRCP Rule 69(a)(1) provides: “A money judgment is enforced by a writ of execution, unless the court directs otherwise. The procedure on execution — and in proceedings supplementary to and in aid of judgment or execution — must accord with the procedure of the state where the court is located....”  This Court must order the expungement of the recordation of the Writs of Execution, and this Court needs to vacate all Writs of Execution.
29. Pursuant to Georgia law and 28 U.S.C. § 1962, the Plaintiffs are obligated to ensure that the writs of execution that they illegally filed “shall cease to be a lien in the same manner and time.”  “A money judgment is enforced by a writ of execution, unless the court directs otherwise,” and this Court must direct otherwise.
30. Windsor is pro se, and he does all of his own legal work without assistance of any type from anyone.  Due to Windsor’s inability to read at this time, Windsor requests that he be allowed to file a Memorandum of Law on the legal issues in this matter following the Response of the Plaintiffs.  This Memorandum of Law will be in addition to the page limits of Windsor’s Reply.
WHEREFORE, Windsor prays that this Court grant said motion and that the Court do as follows:

(1)   grant Windsor’s Motion;

(2)   issue an order acknowledging a Stay;

(3)   issue an order instructing the Clerk of the Court to expunge the Writ of Execution; 

(4)   issue an order requiring Plaintiffs to withdraw all filings of the Writs of Execution and ordering them to refrain from filing any other Writs of Execution without an order from this Court specifically authorizing such a filing;

(5)   issue an order requiring the Plaintiffs to expunge the recordation of all Writs of Execution;

(6)   issue an order vacating all Writs of Execution; 
(7)   allow Windsor to file a Memorandum of Law on the legal issues in this matter following the Response of the Plaintiffs in addition to the page limits of Windsor’s Reply; and
(8)   grant such other relief as the Court deems appropriate.

Respectfully submitted, this 19th day of July, 2010.

_______________________________ 
WILLIAM M. WINDSOR







Pro Se

PO Box 681236

Marietta, GA 30068

Telephone: 770-578-1094

Facsimile: 770-234-4106

Email: williamwindsor@bellsouth.net
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VERIFICATION OF DEFENDANT

I, William M. Windsor, hereby certify that my name is William Michael Windsor.  I am over the age of 21, am competent to testify, and have personal knowledge of the matters stated herein.  
In accordance with 28 U.S.C. § 1746, I declare under penalty of perjury that the foregoing statements of fact are true and correct.
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CERTIFICATE OF DEFENDANT

Defendant William M. Windsor hereby certifies that he has prepared the within and foregoing document in accordance with LR 5.1, NDGa., and LR 7.1D, NDGa.  Specifically, Defendant certifies that he has used 14 point Times New Roman as the font in these documents.
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CERTIFICATE OF SERVICE

I hereby certify that this MOTION TO EXPUNGE THE WRIT OF EXECUTION AND MOTION FOR STAY has been served by United States Postal Service with sufficient postage attached, addressed as follows:

Carl Hugo Anderson, Jr., Esq.

Georgia Bar No. 016320

Sarah Bright, Esq.

Georgia Bar No.  082069

Marc W. Brown, Esq.

Hawkins Parnell

4000 Suntrust Plaza

303 Peachtree Street

Atlanta, Georgia 30308

Telephone: 404-614-7400

Facsimile: 404-614-7500

Email: canderson@hptylaw.com

This 19th day of July, 2010.

__________________________________

William M. Windsor

Pro Se

PO Box 681236
Marietta, GA 30068

Telephone: 770-578-1094

Facsimile: 770-234-4106
Email: williamwindsor@bellsouth.net
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