The subpoena seeks testimony regarding the bases for Judge Evans' decisions in a closed matter and her mental process in coming to those decisions.

First, the mental processes of a judge are not the proper subject of compelled testimony.

Second, case is closed, with a final judgment entered . As such, the subpoena is invalid. Given the short notice provided by Windsor and the upcoming return date of the subpoena, the United States respectfully requests expedited consideration of this Motion so that a decision may be entered before the return date of the subpoena, June 16, 2009.

STATEMENT OF FACTS

The underlying matter, Civ . No . 1 :06-cv-0714-ODE, arises out

of an agreement between plaintiffs Maid of the Mist Corporation and

Maid of the Mist Steamboat Company, Ltd . (collectively "Maid" or

"plaintiffs") and defendants Alcatraz Media, LLC, and Alcatraz

Media, Inc . (collectively "Alcatraz")3 to sell vouchers for

tickets to ride Maid of the Mist's Niagara Falls boats . The

relationship deteriorated and Maid eventually notified Alcatraz

that it would no longer honor Alcatraz vouchers after July 29,

2005 . Alcatraz's decision to continue selling vouchers after July

29, 2005, despite the notice from Maid gave rise to the underlying action alleging tortious interference with business relations .

Maid sought a permanent injunction against Alcatraz's future sales

of Maid vouchers, as well as attorney's fees and costs .

Plaintiffs and defendants filed cross-motions for summary

judgment . On August 8, 2007, the Court granted Maid's motion for

summary judgment on its claim for tortious interference with

business relations, granted Maid a permanent injunction against

Alcatraz and defendant William M . Windsor's sale of vouchers or etickets

for rides on Maid's boats at Niagara Falls, and found

defendants liable for attorney's fees and expenses under O .C .G .A .

§ 13-6- 1 1 as a matter of law . [Doc . 2511 Finally, the Court

granted summary judgment to Maid on each of Alcatraz's

counterclaims . Id .

On December 3, 2007, the Court awarded Maid attorney's fees

and expenses pursuant to O .C .G .A . § 13-6-11 in the amount of

$421,773 .84 . [Doc . 325] . On December 26, 2007, the Court granted

the parties' Consent Motion for Stay in which Defendants agreed to

pay $446,671 .26 into the registry of the Court as a supersedeas

bond . [Doc . 3341 .

Alcatraz and Windsor appealed to the United States Court of

Appeals for the Eleventh Circuit . On September 19, 2008, the Court

of Appeals affirmed the Court's granting of summary judgment to

Maid on its claim for tortious interference with business

operations and the Court's issuance of a permanent injunction

against Defendants . [Doc . 344 . The Court of Appeals also affirmed

the Court's granting of summary judgment in Maid's favor on

Alcatraz's counterclaims and concluded that Maid was entitled to

recover attorney's fees and expenses for its successful tortious

interference claim under O .C .G .A . § 13-6-11, but vacated and

remanded to the Court for determination of the amount to award

Maid's attorney's fees and expenses . Id .

On October 28, 2008, the Court issued an Order making the

Court of Appeals' Mandate the judgment of the Court . [Doc . 346] .

On December 9, 2008, the Court signed a Consent Final Order and

Judgment disbursing the negotiated sum of $395,000 .00 as attorney's

fees and expenses to Maid . [Doc . 354] . Windsor expressly agreed to

the terms and entry of the Consent Final Order and Judgment, which

stated that " [t] he case is hereby closed all issues having been

decided . No appeal shall be taken from this Judgment, and

the parties waive all rights to appeal ." Id .

'Counsel for Judge Evans spoke with Windsor and requested that

the subpoena be withdrawn . Windsor refused to withdraw the

subpoena, forcing the United States to file this motion .

ZThe Statement of Facts is taken largely from the Court's Order

regarding summary judgment, filed August 9, 2007 [Doc . 251 and

the Court's Order, filed May 22, 2009, regarding Windsor's Motion

for Recusal, Motion to Reopen, Motion for Sanctions under Fed . R .

Civ . P . 37 and the Court's Inherent Powers, Motionn for Sanctions

under Fed . R . Civ . P . 11, and Motion for Discovery [Doc . 390] .

'Defendant Windsor is affiliated with Alcatraz .
On or about May 20, 2009, Windsor attempted to serve a

subpoena on Judge Orinda D . Evans in her chambers . See Ex . 1

(subpoena and attached declaration) . An assistant to Judge Evans

accepted service on the Judge's behalf . The subpoena included a

declaration setting forth the substance of the requested testimony,

apparently in an effort to address the Subpoena Regulations adopted

by Judicial Conference related to the testimony of Judiciary

Personnel . See Ex . 2 (available at

http ://www .uscourts .gov/courts/regulations .htm) . In the

declaration, Windsor states that the deposition seeks testimony

regarding the bases for Judge Evans' decisions in the underlying

matter and to provide information to attack those decisions . The

subpoena has a return date of June 1 6, 2009 .

DISCUSSION

Judgment in the underlying case was entered on October 16,

2007 and the case was closed that same day. A year and a half

later, after the Court's judgment was affirmed by the Court of

Appeals, Windsor continues to challenge the Court's decisions, now

by issuing a subpoena to Judge Evans seeking to inquire into the

Court's mental reasoning and decision-making process. The subpoena

should be quashed because of the substance of the testimony it

seeks and its timing.  The purported rationale for issuing the subpoena to Judge Evans is to discover facts to support Windsor's Motion for Recusal. That motion has already been denied. For that reason alone, the

subpoena should be quashed as moot.

I . A JUDGE CANNOT BE FORCED TO TESTIFY REGARDING HER MENTAL

PROCESS

The subpoena at issue violates the long-standing rule that a

judge cannot be forced to testify regarding her mental process and

decision-making . That is exactly what Windsor is attempting here .

Windsor attached a declaration to the subpoena identifying the

nature of the testimony sought . The declaration makes clear that

Windsor seeks to have Judge Evans testify about her official

judicial actions and her mental process in arriving at decisions inn

the underlying matter . See Ex . 1, ¶¶ 6-10 .

Federal courts are in agreement that "judges are under no

obligation to divulge the reasons that motivated them in their

official acts ; the mental processes employed in formulating the

decision may not be probed ." United States v . Cross, 516 F . Supp .

700, 707 (M .D . Ga . 1981), aff'd 742 F .2d 1279 (11th Cir . 1984)

(emphasis added) . As such, °[t]he mental processes of a judge are

not the proper subject of compelled testimony ." United States v .

Harvev, 544 F . Supp . 189, 191 (S .D . Fla . 1982) (citing United

States v . Morgan, 313 U .S . 409, 422, 61 S . Ct . 999, 1004, 85 L . Ed .

1429 (1941)) ; see also Robinson v . Commissioner of Inte rnal

Revenue, 70 F .3d 34, 38 (5th Cir . 1995) ("A judge may not be asked

to testify about his mental processes in reaching a judicial opinion .") ; Grant v . Shalala, 989 F .2d 1332, 1344 (3d Cir . 1993)(Alito, C .J . ("It has long been recognized that attempts to probe the thought and decision making processes of judges are generally improper .") ; McCorkle v . United States, 2007 WL 177683, *1 (M .D . Fla . Jan . 19, 2007) ("judges cannot be compelled to testify concerning the mental processes used in formulating official judgments or the reasons that motivated the judge in performance of his or her official duties") ; United States v . Roebuck, 271 F . Supp . 2d 712, 718 (D .V .I . 2003) ("The overwhelming authority concludes that a judge may not be compelled to testify concerning the mental processes used in formulating official judgments or the reasons that motivated him in performance of his official duties .") . It is "impermissible" to "attempt to obtain the mental impressions of the court in the decisionmaking process ." Matter of Randall, 640 F .2d 898, 902 (8th Cir . I981) . Absent extreme and extraordinary circumstances, courts will not enforce subpoenas for oral testimony of federal judges as to their discretionary actions and decision-making processes . Harvey, 544 F . Supp . at 191 ; United States v . Dowdv, 440 F . Supp . 894, 896- 97 (W .D . Va . 1977) . "Should a judge be vulnerable to subpoena as to the basis of every action taken by him, the judiciary would be open to `frivolous attacks uponn its dignity and integrity, and * * * interruption of its ordinary and proper functioning . "' Dowdv, 440 F . Supp . at 896 (quoting United States v . Valenti, 120 F . Supp . 80 (D .N .J . 1954)) .

Because the testimony sought by the subpoena seeks to invade

Judge Evans' decision-making process and mental process, the

subpoena should be quashed .

II . THE SUBPOENA WAS SERVED AFTER THE CASE WAS CLOSED AND SHOULD

BE QUASHED

In addition to seeking to invade the Court's decision-making,

the subpoena was issued after the case was closed . As such it is

untimely and should be quashed .

Generally, a subpoena should be quashed when it is served

after the close of discovery . See Pushko v . Kl.ebener, 2007 WL

2671263, *3 (M .D . Fla . Sept . 7, 2007) (quashing purported trial

subpoena because it was issued after the close of discovery) ;

Dodson V . CBS Broadcasting Inc . , 2005 WL 3177723, *1 (S .D .N .Y . Nov .

29, 2005) (same) . Here, the subpoena was not even issued while the

case was ongoing, but rather after the case was closed . Subpoenas

are not valid when they are issued in closed cases .' See Fed . R .

'Windsor apparently recognizes this rule because he filed a

motion seeking to have the Court reopen discovery inn order to

allow the Clerk of the Court to issue multiple subpoenas . EDoc .

374] That motion was denied . [Doc . 3901 .

Civ . P . 45 (a) (requires subpoena to state title of action and the

"court in which it is pending" ; subpoena can only be issued to a

party) (emphasis added) ; see also Azania v . ScTuadrito, 1997 WL

268085, *2 (7th Cir . May 7, 1997) (not an abuse of discretion to

quash subpoena issued after summary judgment entered) ; Matter of

the City of El Paso, Texas, 887 F .2d 1103, 11 05 (D .C . Cir . 1989)

(subpoena pursuant to Rule 45 invalid where case has been

appealed) .'

Because the subpoena is not valid, it should be quashed .

'As discussed above, the Judicial Conference of the United States

has promulgated regulations pursuant to 28 U .S .C . § 604 limiting

the circumstances in which a Judge may testify about her official

duties in response to a subpoena . See - Ex 2 . Those regulations

prohibit such test imony unless "authorized in accordance with

these regulations ." Id at § 5(a) . A final determination

regarding Windsor's request pursuant to these regulations has not

yet been made .

CONCLUSION

For the foregoing reasons, the subpoena issued to the

Honorable Orinda D . Evans should be quashed .

Respectfully submitted,
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